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Highlights and Lowlights 
 

 An amnesty program for infraction fines and bail (50% off) established in 
2010 becomes operative Jan. 1, 2012 to Jul. 1, 2012.  An amendment this 
year permits counties and the local court to agree to extend this to fines and 
bail for misdemeanor VC violations and related failures to appear or pay. 

 Realignment, which became effective on October 1, 2011, is the major new 
law this year.  Its most important feature is that the sentence for hundreds of 
low-level felonies have been realigned from state prison to county jail.  For a 
full discussion see my Realignment treatise at http://www.claraweb.us/   

 The Deadly weapons statutes were rearranged into a new Part 6 of the Penal 
Code, Sections 16000.  Enacted 2010, Effective Jan. 1, 2012. 

 The jury must now be admonished not to “conduct research, disseminate 
information,” about the case until the case is over; the court must “clearly 
explain” that these prohibitions apply “to all forms of electronic and wireless 
communication.”  Violation of this admonishment is a misdemeanor 
contempt of court. 

 A third DUI in 10 years may result in a ten–year driver’s license 
revocation; starting Jan. 1, 2012. 

 SB 40, the “Cunningham fix”, sunset extended to Jan. 1, 2014.  When the 
U.S. Supreme Ct. held in Cunningham v. California (2007) that California’s 
Determinate Sentencing Law was unconstitutional because it made the 
presumptive term is the middle term, but permitted the court to give the 
aggravated term based on facts not admitted by the defendant, nor 
constituting a prior conviction, nor found by the jury.  The legislature 
quickly fixed that by making the middle term no longer the presumptive 
term.  That was a temporary fix, but its sunset date has been extended to 
January 1, 2014. 

 The Revised Rules of Professional Conduct adopted by the State Bar in 2010 
are still not operative because they still have not been fully submitted to the 
California Supreme Court for approval.  The bar has announced plans to 
submit the new rules soon. 

 Preservation of assets provisions, such as forfeitures, are provided for very 
large multiple frauds, or large takings in elder abuse. 
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About “New Laws for 2012” 
 

Included here are the most important, interesting, or representative 
California bills passed in 2011, that affect criminal law and procedure.  These new 
laws are effective and operative on January 1, 2012 unless an earlier or later date 
is noted.  To keep this paper down to 50 pages, I have not discussed many other 
criminal-law bills. 

Also included are the California State Bar’s proposed revisions Rules of 
Professional Conduct for Lawyers, which are awaiting full submission to the 
California Supreme Court for approval. 

The bill titles used here are mostly my own, drawing heavily on the titles 
given by the Legislative Counsel, or the Senate Committee on Public Safety’s 
annual Bill Summary. 

After the bill titles I list the bill number, by SB (Senate Bill) or AB 
(Assembly Bill), and then I list the official Chapter number in the Statutes of 2011. 

Under the bill title and designation, I list the Code Sections affected. 

I use various methods and sources to describe these bills, including my own 
words, and often combining methods.  I have clearly marked quotes used from 
such sources as the Legislative Counsel’s Digest, or the Assembly or Senate Floor 
Analysis, an Assembly or Senate Committee report, or other source. 

References to “existing law” is actually to the law before the current bill 
became law.  Similarly, reference to what the bill “would [do]” means the effect 
that the bill has now that it is enacted. 

When I quote the actual text of a new law or rule, I 
used this typeface, and I set–off the quote by extra 
spacing and extra indentation.. 

 

Many bills could have been placed under more then one category, but, for 
brevity, have been limited to one. 
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Aggravated White Collar Crime: Restitution; 
Preservation of Assets (AB 364; Stats. 2011, Ch. 182) 

Amends Penal Code Section 186.11 

Note: Pen. Code § 186.11 is the “aggravated white collar crime 
enhancement” that, when added to a County Jail Felony, requires that the sentence 
must be in state prison. 

From the Legislative Counsel’s Digest: (paragraph break added for ease of 
reading): 

Existing law provides for enhanced penalties [for] commit[ing] 2 or more 
related felonies [of] fraud or embezzlement, which involve a pattern of related 
felony conduct, and… the taking or loss of more than $100,000, 

and further provides that assets or property may be preserved by the court 
… to pay restitution and fines …. 

This bill would, in addition, provide for the preservation of assets and 
property by the court … to pay all restitution and fines, and would [also] apply 
those preservation …  provisions in the case of … a single felony, [of] fraud or 
embezzlement, if that … involves the taking or loss of more than $100,000. 

 

 

Amnesty (50% Off) For Fines and Bail: Required County 
Program For Old Infractions; County-Court-Option on 
Old Misdemeanor Vehicle Code violations; Jan. 1, 2012 
to Jun. 1, 2012.  (SB 857, Stats. 2010, Ch. 720, and AB 1358, 
Stats 2011, Ch. 622) 

The 2010 bill added, and the 2011 bill amended, Vehicle Code Section 
42008.7 

The 2010 bill, SB 857, established a one-time infraction-amnesty program 
that runs from Jan. 1, 2012 to Jul. 1, 2012.  The infraction fines or bail must have 
been due before Jan. 1, 2009.  The person must not owe restitution on other county 
cases or have other county warrants.  The person is allowed to pay at 50% off. 
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The 2011 bill, AB 1538, permits the county and court to agree to extend 
this to misdemeanor Vehicle Code violations fines and bail, and related failures to 
appear.  The program runs during the same dates as the infraction program, and 
the payoff rate is the same 50%.  The same qualifications apply to the person, but 
the program cannot apply to parking or specified impaired driving violations, such 
as reckless or drunk driving. 

The Judicial Council was required to establish mandatory guidelines by 
November 1, 2011.  Counties must file reports with the Judicial Council, and the 
Council must report to the Legislature.  The proceeds must be applied as specified. 

No criminal action can be brought for delinquent fines or bail paid under 
the program. 

 

 

Animals: Cruelty; Cock-fighting; Dog Chasing (SB 425; 
Stats. 2011, Ch. 562) 

Amends Penal Code Sections 310, 597h, and 598.1 

 

From the Legislative Counsel’s Digest (Paragraph breaks added for ease of 
reading): 

(1) …. 

This bill would increase the fine in the case of cockfighting  [as 
defined, and under certain circumstances] [from $100 up to ] $500.  
[Note by GB there is also a jail sentence, up to 25 days]. 

(2) Existing law provides that it shall be unlawful for any person to 
tie or attach or fasten any live animal to any machine or device 
propelled by any power for the purpose of causing that animal to be 
pursued by a dog or dogs, and that any person violating any of those 
provisions is guilty of a misdemeanor. 

This bill would provide that any fine imposed for that misdemeanor 
be in the amount of $2,500. 

(3) Existing law provides that the prosecuting agency in a criminal 
proceeding in which the defendant has been charged with the 
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commission of any of certain crimes pertaining to dogfighting may 
… file a petition for forfeiture …  and [if that is done], and the 
defendant is convicted … specified assets would be subject to 
forfeiture….   

This bill would extend those provisions to criminal proceedings 
involving cockfighting. 

 

Note by GB: Two other animal cruelty new laws are not included here.  One 
is SB 917; Stats. 2011, Ch. 131, relating to animal cruelty generally under Pen. 
Code § 597, increasing the maximum fine.  The other is AB 1117; Stats. 2011, Ch. 
553, prohibiting possession of animals for a certain period of time after animal 
cruelty conviction. 

 

 

Assault, Recodified (AB 1026; Stats. 2011, Ch. 183) 
Amends Penal Code Section 245, subd. (a), para. (1), by splitting it up into 

Subdivision (a), Paragraphs (1) and (4) [i.e., 245, subd. (a)(1) and 245, subd. 
(a)(4). 

There is no substantive change. 

PC 245, subd. (a)(1) used to include both assault likely to produce great 
bodily injury, and assault with a deadly weapon and in that one subdivision. 

Now PC 245, subd. (a)(1) only includes assault with a deadly weapon. 

Assault likely to produce great bodily injury is now in PC 245, new 
subdivision (a)(4). 

Old: (a)(1) Any person who commits an assault upon the person of 
another with a deadly weapon or instrument other than a 
firearm or by any means of force likely to produce great 
bodily injury  

New: (a)(1)  Any person who commits an assault upon the 
person of another with a deadly weapon or instrument 
other than a firearm [is guilty of a felony or 
misdemeanor] 
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 …. 

 (a)(4)  Any person who commits an assault upon the 
person of another by any means of force likely to 
produce great bodily injury [is guilty of a felony or 
misdemeanor]. 

 

 

Attorneys: Bar Dues; State Bar Governance 
Reorganization (SB 163; Stats. 2011, Ch. 417) 

Amends, repeals and adds numerous sections of the State Bar Act, Business 
and Professions Code Sections 6000 et seq. 

 

From the Senate Floor Analysis (Sept. 2, 2011) 

….  [T]his bill, among other things:  

1. Provides a $10 reduction in dues for all Bar members in 2012 only.  

2. Provides that protection of the public shall be the highest priority of the 
Bar.  

3. Revises the composition and size of the board of trustees [which is 
renamed from the board of governors].  

4. Phases in the transition to [a] smaller board.  

5. Requires the board to ensure [compliance with] the Bagley-Keene Open 
Meeting Act.  

6. Requires the board to complete and implement a five-year strategic plan.  

7. Increases from … $10 to $20 for the next two years the amount that Bar 
members may voluntarily (but need not) choose to allocate to address the ongoing 
crisis in legal services for Californians of lesser means, unless any Bar member 
chooses not to support those activities, in which case the member shall receive a 
commensurate reduction … in their membership dues.  

8.…  9. …  10.…  
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Bail: Returned Fugitives (SB 291; Stats. 2011, Ch. 67) 

Adds Penal Code Section 1554.3 

 

From the Legislative Counsel’s Digest: (paragraph break added for ease of 
reading) 

 

This bill would provide that after a person has been brought back to 
this state by extradition proceedings, the person shall [have] bail set 
in the amount of $100,000 in addition to the amount of bail 
appearing on the warrant. 

A 48-hour noticed bail hearing …, would be required to deviate 
from this prescribed bail amount.…  

 

 

Battery: Against Security Officers and Custody 
Assistants (SB 406, Stats. 2011, Ch. 250) 

Amends Penal Code Section 243 by adding “security officers” and 
“custody assistants” to Subdivision (b), and by defining them at Subdivision (f). 

 

From the Legislative Counsel’s Digest:  (Paragraph breaks added for ease 
of reading.) 

Existing law establishes the crime of battery against, among 
other persons, any one of several specified public safety officers, or 
a physician or nurse rendering emergency medical care. 

The crime is punishable by a fine [up to] $2,000, or by 
imprisonment in a county jail [up to] one year, or by both … when 
an injury is not inflicted on the victim. 
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This bill would add security officers and custody assistants to 
those lists of persons against whom the commission of a battery that 
does not result in an injury to the victim will be punishable by the 
penalties described above. 

The bill would define a security officer and a custody 
assistant …. 

 

Note by GB: Penal Code Section 243, Subdivision (c)(1) covers assault with 
an injury on a protected person.  Query why security offices and custody assistants 
were not also added here. 

 

 

Child Abuse Index (AB 717; Stats. 2011, Ch. 468) 

Amends Penal Code Sections 11165.12, 11169, and 11170, relating to the 
Child Abuse Central Index (CACI). 

From the Legislative Counsel’s Digest: (paragraph breaks added, for ease 
of reading) 

 

“Existing law [generally] …, requires a police department, a 
sheriff's department, a county probation department … and a county 
welfare department to forward to the Department of Justice a report 
… of every case it investigates of known or suspected child abuse or 
severe neglect which is determined not to be unfounded, for … 
inclusion … in the Child Abuse Central Index (CACI). 

…. 

“This bill would instead apply those provisions [only] to 
reports that are substantiated. 

The bill would revise the definition of a substantiated report 
to exclude a report where the investigator who conducted the 
investigation found the report to be false, inherently improbable, to 
involve an accidental injury, or to not constitute child abuse or 
neglect…. 
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The bill would also provide that on and after January 1, 2012, 
a police department or sheriff's department shall no longer forward 
to the Department of Justice that report. 

Existing law charges the Department of Justice with 
maintaining CACI and … and not [include] any reports that are 
determined to be unfounded. 

This bill would instead provide that only information from 
reports that are reported as substantiated would be filed, and all other 
determinations would be removed from the centralized list. 

The bill would also provide that any person who is listed on 
the CACI has the right [with exceptions] to an agency hearing … to 
challenge his or her listing on the CACI.… 

[Also] a person who is listed on the CACI has a right to that 
hearing if the court's jurisdiction terminates, the court has not made a 
finding concerning whether the suspected child abuse or neglect was 
substantiated, and that hearing has not been provided previously…. 

After that hearing or a court proceeding, if it is determined 
that the person's CACI listing was based on a report that was not 
substantiated, the agency would be required to notify the department 
of that result and the department shall remove that person's name 
from the CACI. 

The bill would provide that any person listed in the CACI 
who has reached 100 years of age shall have his or her listing 
removed from the CACI.… 

 

 

Controlled Substances: Synthetic Stimulants (AB 486; 
Stats. 2011, Ch. 656) 

Adds Health and Safety Code section 11375.5;  Urgency, effective October 
9, 2011. 

From the Senate Floor Analysis (Aug. 25, 2011) 

…. 
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This bill provides that any person who sells, … distributes, or 
gives the stimulant substances naphthylpyrovalerone or cathinone, or 
specified variations of these drugs, or who possesses [them] for sale, 
or who offers to do such acts, is guilty of a misdemeanor, punishable 
by a jail term of up to six months, a fine of up to $1,000, or both. 

…. 

….  “Synthetic drugs mimic the effects of … cocaine and 
other drugs.  These products are often marketed as herbal incense, 
bath salts or plant food.  These substances are dangerous and are 
legal in many cases.  In fact, they are often sold in liquor stores as 
well as stores that sell drug paraphernalia and on the Internet.  

….  AB 486 seeks to address synthetic stimulants which are 
often referred to as “bath salts,” “Ivory Wave,” “Red Dove,” 
“Vanilla Sky,” and many other names.…  

Synthetic stimulants are often labeled as “not intended for 
human consumption,” but they are clearly intended as a 
hallucinogenic drug.  The chemicals can cause hallucinations, 
paranoia, rapid heart rates and suicidal thoughts.  One of the most 
common chemicals used to make synthetic stimulants is 
Methylenedioxypyrovalerone (MDPV). This chemical has been 
banned in Louisiana, Florida, Pennsylvania, and bills have been 
introduced in other states…. 

Another compound that is often sold as a stimulant is 
Naphthylpyrovalerone. This is a synthetic stimulant that is also 
known as naphyrone and sold under the name NRG-1.… 

“Synthetic stimulants are believed to be predominantly used 
by youth.  The drugs are viewed as a “legal high.”….  Synthetic 
stimulants can cause seizures, hallucinations, paranoia, panic attacks, 
increased heart rate, as well as other negative health impacts. 
Synthetic drugs have also been attributed to at least nine deaths in 
the U.S. since last year. 
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Deadly Weapons Recodification Act of 2010.  (SB 1080; 
Stats. 2010, Ch. 711) operative January 1, 2012. 
A.K.A.: What Happened to All Those Deadly Weapons Statutes? 

Keep your 2011 Codes until you get used to these changes! 

An official “Disposition Table” has been prepared by the California Law 
Revision Commission, and is widely available. 

For example, on Westlaw, put into the search engine, as a single search: “ 
‘disposition table’ and ‘deadly weapons’ ”.  In the resulting list, click on “West's 
Ann. Cal. Penal Code Pt. 4, T. 2, Disp. Table” for the disposition table, and for the 
reverse disposition table, click on “West's Ann. Cal. Penal Code Pt. 6 Refs & 
Annos.” 

Another example is that these disposition tables are in West’s 2012 Desktop 
Edition [of] … [the] Penal and Evidence Codes, pp. XXVII to CX. 

Surely these disposition tables can also be found in some similar hardcopy 
and computer publications. 

The most up-to-date, but also hard to read, disposition table is online at the 
California Law Revision Commission’s website, at its Deadly Weapons page: 

http://www.clrc.ca.gov/M300.html  

Be sure to consider the Supplemental Disposition Tables, for a general guide. 

 

From the Legislative Counsel’s Digest: 

“This bill would reorganize without substantive change the 
provisions of the Penal Code relating to deadly weapons, to be 
operative January 1, 2012.” 

 

The recodified Deadly Weapons Law is now Part 6 of the Penal Code, and 
begins at Section 16000: 

16000.  This act recodifies the provisions of former 
Title 2 (commencing with Section 12000) of Part 4, which 
was entitled "Control of Deadly Weapons." The act shall 
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be known and may be cited as the "Deadly Weapons 
Recodification Act of 2010. 

Here is the next Section: 

16005.  Nothing in the Deadly Weapons 
Recodification Act of 2010 is intended to substantively 
change the law.  The act is intended to be entirely 
nonsubstantive in effect. 

Section 16010 states that this recodification is “a restatement and 
continuation” of prior law.  Section 16015 preserves prior convictions, and 
Sections 16020 and 16025 preserve prior caselaw.  These will surely be enough to 
keep present prosecutions under the old codification from abating. 

Stats. 2010, Ch. 178 (S.B. No. 1115), was “clean–up” legislation, 
containing updated cross–references .  Stats 2011, Ch. 285 (AB 1402) makes 
further nonsubstantive, and other, changes. 

The new Part 6 has four Titles: 1., “Preliminary Provisions” (§§ 16000 et 
seq.),  2 “Weapons Generally” (§§ 17500 at seq.),  3. “Weapons and Devices other 
than Firearms” (§§ 19910 et seq.); and 4. “Firearms” (§§ 23500 et seq.). 

Title 1, Preliminary Provisions, at Division 2 (§§ 16100 to 17360), contains 
over 100 definitions.  This is the first place to look for definitions. 

Title 2, “Weapons Generally”, contains six Divisions.  For example, 
Division 4, (§§ 18250 et seq.) is titled “Seizure of Firearm or Other Deadly 
Weapon at Scene of Domestic Violence.” 

Title 3 is “Weapons and Devices Other Than Firearms.  This is eleven 
Divisions, each concerning a different type of non-firearm weapon.  For example, 
Division 1 (§§ 19910) is “BB Devices”. 

Title 4 is “Firearms.”  It has twelve Divisions.  For example, Division 4 (§§ 
25000 et seq.) is “Storage of Firearms.” 

Most Divisions have several Chapters; for example, Title 4, Division 10, 
(“Storage of Firearms” has three Chapters. 

Many Chapters are further broken up into Articles.  For example, in Div. 5 
of Tit. 4, has Chapter 2 titled “Carrying a Concealed Firearm, that is broken into 
six Articles.  Article 1 (§§ 25400 et seq.) is titled “Carrying a Concealed 
Firearm.”. 
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Driver’s License: Possible 10-Year Suspension for 3rd-
Timers (AB 1601, Stats 2010, Ch. 301) 

This law was passed in 2010, with its operative date delayed until Jan. 1, 
2012. 

Adds Vehicle Code Section 23597.   

From the Legislative Counsel’s Digest  (Paragraph breaks added for ease of 
reading.) 

“(1) Existing law requires, if a person is convicted of a 
specified … DUI … offense … within 10 years of 2, or 3 or more, 
prior specified DUI offenses …, that the person be punished by 
enhanced penalties, and that the person's privilege to operate a motor 
vehicle be revoked by the department for a period of 2, 3, 4, or 5 
years, as applicable.… 

“This bill would, beginning January 1, 2012, authorize the 
court to order a 10–year revocation of the driver's license of a person 
who has been convicted of 3 or more specified DUI offenses if the 
court considers certain factors, including, but not limited to, the 
period of time that has elapsed since his or her previous DUI 
convictions. 

“The bill would also authorize a person who had his or her 
driver's license revoked for 10 years to apply to [DMV], 5 years 
from the date of the last DUI conviction, to have his or her privilege 
to operate a motor vehicle reinstated subject to certain conditions, 
including, among other things, the condition that the person was not 
convicted of any other drug- or alcohol-related offenses, under state 
law, during the driver's license revocation period.…” 
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Driver’s License:  “Wet Reckless”: Restricted License  
(AB 520; Stats. 2011, Ch. 657) 

Amends Vehicle Code Sections 12813, 13353.3, 13353.4, and 23575. 
 

From the Assembly Floor Analysis, Sept. 8, 2011: 

[This bill would:] 

(1) Allow a person convicted of “wet reckless” to apply for a 
restricted license after a 90-day suspension, if he or she installs an 
ignition interlock … and complies with all the other requirements, 
including proof of financial responsibility, payment of fees, and 
satisfactory participation in a driving-under-the-influence (DUI) 
program.  

2) Limit restricted-license eligibility to persons having no 
more than two prior alcohol-related convictions within ten years.  

3) Require the Department of Motor Vehicles (DMV) to 
advise eligible persons of the ability to apply for a restricted license 
….  

4) Provide that the restricted-driving privilege remains in 
effect for at least the remaining period of the original suspension and 
until the driver provides proof of completion of a DUI program.  

5) Require proof of financial responsibility in order to 
maintain a restricted license.  

6) Require DMV to terminate a restricted license upon 
notification from the DUI program that the person has failed to 
comply with … the program.  

7) Require DMV to terminate a restricted license upon 
notification from an IID installer that the person attempted to tamper 
with or remove the IID.  

8) Prohibit the holder of a commercial driver's license to 
obtain a restricted license if the holder was operating a commercial 
motor vehicle at the time [of] the violation ….  
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Domestic Violence: Restraining Orders Upon 
Conviction.  (SB 723; Stats. 2011, Ch. 155) 

Amends Penal Code Section 136.2 

 

From the Legislative Counsel’s Digest (paragraph breaks added for ease of 
reading): 

“Existing law authorizes [the] court … to issue protective 
orders [in a domestic violence case]. 

“Existing case law has construed [these] to be limited … to 
… the criminal proceeding in which it is issued.… 

This bill would … require … the court to consider, at… 
sentencing [of any domestic violence case], issuing [a restraining] 
order…, regardless of whether the defendant is sentenced to the state 
prison or a county jail, or [granted] probation.  The order would be 
valid for up to 10 years, as determined by the court. 

 

 

Domestic Violence: Strangulation (SB 430; Stats. 2011, Ch. 
129) 

Amends Penal Code Section 273.5 

 

From the Legislative Counsel’s Digest: (paragraph break added for ease of 
reading) 

Existing law … provides that any person who willfully 
inflicts upon … his or her spouse, former spouse, cohabitant, former 
cohabitant, or the mother or father of his or her child, corporal injury 
resulting in a traumatic condition, is guilty of a [wobbler]. 
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Existing law defines “traumatic condition” … to mean a 
condition of the body, such as a wound or external or internal injury, 
whether of a minor or serious nature, caused by a physical force. 

This bill … would specify that “traumatic condition” includes 
injury as a result of strangulation or suffocation and defines the 
terms “strangulation” and “suffocation” …. 

 

 

Elder Abuse: Misdemeanor Penalties (AB 322; Stats. 2011, 
Ch. 366). 

Amends Penal Code Section 368 

 

From the Assembly Floor Analysis of Aug. 31, 2011: 

SUMMARY: Increases the fine for misdemeanor theft, 
embezzlement, forgery, or fraud, and identity theft and identity 
crimes against an elder or dependent adult. Specifically, this bill:  

1) Increases the fine for misdemeanor theft, embezzlement, forgery, 
or fraud, and identity theft and identity crimes against an elder or 
dependent adult when the value of the losses exceed $950, from up 
to $1,000 to $2,500 (plus penalties/assessments.  Penalties and 
assessments amount to 270% of the fine, plus a $103 flat fee).  

 

2) Creates a fine not to exceed $10,000 (plus penalties/assessments) 
for felony theft, embezzlement, forgery, or fraud, identity theft and 
identity crimes against an elder or dependent adult when the value of 
the loss exceeds $950.  
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Elder Abuse: Preservation of Property for Restitution (AB 
1293; Stats. 2011, Ch. 371) 

Adds Penal Code Section 186.12 

 

From the Legislative Counsel’s Digest 

Existing law provides criminal penalties for any person who 
commits a crime involving theft, embezzlement, forgery, fraud, or 
identify theft, [against an] elder or dependent adult…. 

This bill would authorize the prosecuting agency …, in [such] 
… a criminal proceeding … [involving] $100,000 or more, to file a 
petition … with the … court …, for preservation of property of the 
defendant for purposes of restitution …. 

 

 

Evidence: Professional Clinical Counselors, (SB 146; 
Stats. 2011, Ch. 381). 

Amends Evidence Code Sections 795, 1010, 1014, and 1157, and Penal 
Code Section 11165.7. 

 

This bill makes numerous changes to the Codes concerning professional 
clinical counselors. and related professionals   Only those changes likely to affect 
criminal law are discussed here. 

From the Legislative Counsel’s Digest:  (paragraph breaks added, for ease 
of reading) 

…. 

Existing law makes admissible in a criminal proceeding the testimony of a 
witness who has previously undergone hypnosis … if specified conditions [such as 
recorded statements before the hypnosis] are met, including that the hypnosis was 
performed by [certain professionals, such as, inter alia, a ] psychologist, [or] 
licensed clinical social worker…. 
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This bill would make admissible the testimony from a witness who has 
undergone hypnosis by a professional clinical counselor.  [Evidence Code 
section 795] 

Existing law provides that a patient has a privilege to refuse to disclose…  a 
confidential communication between a patient and his or her psychotherapist, as 
defined. 

This bill would extend the patient-psychotherapist privilege to confidential 
communications made between a patient and his or her professional clinical 
counselor, a registered clinical counselor intern or trainee, or a professional 
clinical counselor corporation.…  [Evidence Code sections 1010 and 1014] 

Existing law provides that the proceedings and records of organized 
committees of healing arts professions or of a peer review body are not subject to 
discovery, except as specified. 

This bill would provide that the proceedings and records of committees or 
peer review bodies of professional clinical counselors are not subject to discovery, 
except as specified. [Evidence Code 1157] 

Important note by GB: In addition, this bill adds “professional clinical 
counselor[s] to the list of mandated child abuse reporters in Penal Code section 
11165.7, subdivision (a)(21). 

 

 

“Expungement” of Criminal Records (AB 1384; Stats. 2011, 
Ch. 284) 

This bill abrogates P v. Chandlee (1979) 90 Cal.App.3d. Supp. 13, which 
read the misdemeanor and infraction dismissal statute, Pen. Code § 1203.4a, as 
prohibiting relief if the person re-offended during the first year after being 
sentenced. 

This bill does that by adding a new Subd. (b) to PC 1203.4a, to permit the 
court to grant dismissal if, after a year, the person has otherwise fully complied 
with and performed the sentence, is not then serving another sentence is not under 
a new criminal charge. 
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PC 1203.4a, is now in line with PC 1203.4, which, now likewise, still 
permits the court to grant relief even though the person had a new offense while 
on probation. 

 

 

Family Justice Centers: Pilot Project. (SB 557; Stats. 
2011, Ch. 262) 

Adds a new Title 5.3 (Sections 13570 to 13572) to Penal Code, part 4. 

Sunsets Jan. 1, 2014, unless earlier deleted or extended. 

From the Legislative Counsel’s Digest: (paragraph breaks added for ease of 
reading. 

…. 

This bill would authorize the Cities of San Diego and 
Anaheim, and the Counties of Alameda and Sonoma …to establish a 
multiagency, multidisciplinary family justice center to assist victims 
of domestic violence, officer-involved domestic violence, sexual 
assault, elder or dependent adult abuse, stalking, cyberstalking, 
cyberbullying, and human trafficking, to ensure that victims of abuse 
are able to access all needed services in one location and to enhance 
victim safety, increase offender accountability, and improve access 
to services for victims of crime, as provided. 

The bill would permit the family justice centers to be staffed 
by law enforcement, medical, social service, and child welfare 
personnel, among others.… 

The bill would prohibit victims of crime from being denied 
services at a family justice center on the grounds of criminal history 
and would prohibit a criminal history search from being conducted 
without the victim’s written consent, unless the criminal history 
search is pursuant to an active criminal investigation.… 

The bill would require each family justice center to maintain 
an informed consent policy and to be in compliance with all state 
and federal laws protecting the confidentiality of the types of 
information and documents that may be in a victim’s file. 
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[Certain reports are required,  Provisions are made for 
participation by the National Family Justice Center Alliance.] 

 

 

Firearms: Open Carry: When Prohibited.  (AB 144; Stats. 
2011, Ch. 725) 

Adds a new Chapter 6 (commencing with Section 26350) to Div. 5 of Tit. 4 
of Pt. 6 of the Pen. Code. 

Chapter 6 is titled “Openly Carrying an Unloaded Handgun.” 

Article 1 of Ch. 6 is titled “Crime of Openly Carrying an Unloaded 
Handgun”  Violation is a misdemeanor. 

Article 2 of Ch. 6 is titled “Exemptions,” and contains 28 statutes, one of 
which refers to another article containing 13 exemption statutes. 

Here is the main text of the new misdemeanor crime, PC 26350 (italics 
added): 

(a)(1) A person is guilty of openly carrying an unloaded handgun 
when that person carries upon his or her person an exposed and unloaded 
handgun outside a vehicle while in or on any of the following:  

(A) A public place or public street in an incorporated city or city and 
county. 

(B) A public street in a prohibited area of an unincorporated area of 
a county or city and county. 

(C) A public place in a prohibited area of a county or city and county. 

 

(2) A person is guilty of openly carrying an unloaded handgun when 
that person carries an exposed and unloaded handgun inside or on a 
vehicle, whether or not on his or her person, while in or on any of the 
following: 

(A) A public place or public street in an incorporated city or city and 
county. 
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(B) A public street in a prohibited area of an unincorporated area of 
a county or city and county. 

(C) A public place in a prohibited area of a county or city and county. 

 

The many exceptions are all specialized.  Noteworthy is PC 26372, which 
provides an exemption to “any person while engaged in the act of making or 
attempting to make a lawful arrest.” 

 

 

Grand Theft of Copper. (AB 316; Stats. 2011, Ch. 317) 

Adds Penal Code Section 487j: 
 

Every person who steals … copper materials… , including, but not 
limited to, copper wire, copper cable, copper tubing, and copper piping, 
which are of a value exceeding nine hundred fifty dollars ($950) is guilty of 
grand theft.  Grand theft of copper shall be punishable by a fine not 
exceeding two thousand five hundred dollars ($2,500), by imprisonment in 
a county jail not exceeding one year, or by both that fine and 
imprisonment, or by imprisonment pursuant to subdivision (h) of Section 
1170 and a fine not exceeding ten thousand dollars ($10,000). 

 

Note: This is among the first felonies add since Realignment became 
effective on October , 2011. 

 

 

Human Trafficking: Sexually Exploited Minors (AB 90; 
Stats 2011, Ch. 457) 

Amends Penal Code Sections 186.2 and 186.8 
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From the Legislative Counsel’s Digest 

This bill would include within the definition of criminal profiteering 
activity any crime in which the perpetrator induces …, or causes through force, 
fear, [etc.], a person under 18 years of age to engage in a commercial sex act. 

[This bill would change the distribution of  the proceeds from any 
[forfeiture] [in a ] case [of this nature]. 

 

 

Hypodermic Needles and Syringes (SB 41; Stats. 2011, Ch. 
738) 

Repeals, amends, or adds Business and Professions Code Sections 4140, 
4144, 4145, 4145.5, 4148 and 4148,5 and Health and Safety Code Sections 11364, 
11364.1, and 2181. 

Previous law permitted county boards of supervisors to authorize certain 
non-criminal distribution of hypodermic needles and syringes. 

This law repeals those provisions, and, instead, for public health purposes, 
permits physicians and pharmacists to furnish up to 30 hypodermic needs and 
syringes to adults; and permits adults to possess them. 

This bill sunsets on Jan. 1, 2015, unless extended. 

Here is the most important provision, from added § 4145.5 of BP 
(Paragraph break added, for ease of reading): 

(b) Notwithstanding any other provision of law, as a public 
health measure [for specific purposes, such as prevention of 
spread of certain diseases], a physician or pharmacist may, 
without a prescription or a permit, furnish 30 or fewer 
hypodermic needles and syringes for human use to a person 
18 years of age or older, 

and a person 18 years of age or older may, without a 
prescription or license, obtain 30 or fewer hypodermic needles 
and syringes solely for personal use from a physician or 
pharmacist. 

… 
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(g) This section shall remain in effect only until January 1, 
2015, and as of that date is repealed, unless a [new] statute 
… deletes or extends that date. 

 

Here are two equally important provisions” 

Health and Safety Code Section 11364, which criminalizes improper 
possess of hypodermic needles and syringes is declared “inoperative until 
January 1, 2015.”  

Health and Safety Code Section 11364.1 is added, operative only to 
January 1, 2015, unless earlier deleted or extended.  This new section continues to 
generally criminalize the improper possession of hypodermic needs and syringes, 
but now makes an exception for: 

(c) … the possession solely for personal use of 30 or fewer 
hypodermic needles or syringes if acquired from a physician, 
pharmacist, hypodermic needle and syringe exchange 
program, or any other source that is authorized by law to 
provide sterile syringes or hypodermic needles without a 
prescription. 

 

This bill also ends, until Jan. 1, 2015 (unless earlier deleted or extended), 
the board of supervisors authority to permit needle exchanges.. 

 

 

Informants (SB 687; Stats. 2011, Ch. 153) 
Adds Penal Code Section 1111.5. 

This bill prohibits conviction based on the uncorroborated (as defined) 
testimony of an informant. 

Here is Pen. Code § 1111.5, subd. (a) (paragraph break added, for ease of 
reading): 
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(a) A jury or judge may not convict a defendant, find a 
special circumstance true, or use a fact in aggravation based 
on the uncorroborated testimony of an in-custody informant. 

The testimony of an in-custody informant shall be 
corroborated by other evidence that connects the defendant 
with the commission of the offense, the special circumstance, 
or the evidence offered in aggravation to which the in-custody 
informant testifies. 

Corroboration is not sufficient if it merely shows the 
commission of the offense or the special circumstance or the 
circumstance in aggravation.  

Corroboration of an in-custody informant shall not be 
provided by the testimony of another in-custody informant 
unless the party calling the in-custody informant as a witness 
establishes by a preponderance of the evidence that the in-
custody informant has not communicated with another in-
custody informant on the subject of the testimony. 

 

Note by GB. Already existing provisions on in–-custody informants 
include: 

Pen. Code § 1127a, which (a) defines in-custody informant, (b) requires the 
court to give the jury a cautionary instruction, (c) requires the district attorney to 
disclose compensation of an in-custody informant to the court, (d) and defines 
“compensation” to include, inter alia,  monetary and case-consideration.  

Pen. Code § 4001.1, which (a) limits monetary payments to $50 (except for 
proper, document, expenses, and (b) prohibits in-custody informants acting as an 
agent for a law enforcement agency, from “taking any action beyond merely 
listening to statements of a defendant, that is deliberately designed to elicit 
incriminating remarks.” 

Pen. Code § 1191.25, which requires notification to the victim on the in-
custody informant’s crime, that includes information about any considerations 
involving that crime. 

This new provision now comes right after PC 111, which requires 
corroboration of testimony of an accomplice. 
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The California Public Defenders Association sponsored this bill.  (Assem. 
Comm. on Public Safety analysis of Jun. 13, 2011.) 

 
 

Jurors: Electronic Communications: Admonishments; 
Penalties.  (AB 141; Stats 2011, Ch. 181) 

Amends Code of Civil Procedure Sections 611, 613, and 1209 and Penal 
Code Sections 166, 1122, and 1128. 

Selected provisions: 

Penal Code section 166, subdivision (a) is amended by adding to 
subdivision (a)(6) the following new text shown by underlined bold letter. 

166. (a) … [A] person guilty of any … of the following 
contempts of court … is guilty of a misdemeanor: 

… 

(6) Willful disobedience by a juror of a court 
admonishment related to the prohibition on any form of 
communication or research about the case, including all 
forms of electronic or wireless communication or 
research 

…. 

 

 

Penal Code section 1122 is amended by adding the following new 
text, indicated in bold, underlined text. 

1122. (a) After the jury has been sworn and before the 
people's opening address, the court shall instruct the jury 
generally concerning its basic functions, duties, and conduct. 
The instructions shall include, among other matters, all of the 
following admonitions: 

(1) That the jurors shall not converse among 
themselves, or with anyone else, conduct research, or 
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disseminate information on any subject connected with the 
trial ….  The court shall clearly explain, as part of the 
admonishment, that the prohibition on conversation, 
research, and dissemination of information applies to all 
forms of electronic and wireless communication. 

…. 

(b) The jury shall also, at each adjournment of the court 
before the submission of the cause to the jury … be 
admonished by the court that it is their duty not to conduct 
research, disseminate information, or converse among 
themselves, or with anyone else, on any subject connected 
with the trial, or to form or express any opinion * * * about the 
case until the cause is finally submitted to them. The court 
shall clearly explain, as part of the admonishment, that 
the prohibition on research, dissemination of information, 
and conversation applies to all forms of electronic and 
wireless communication. 

 

Penal Code section 1128 is amended by adding the following new 
text, indicated by underlined, bold letters. 

1128. After … the [jury instructions], an officer shall be 
sworn to keep them … in some private and convenient place, 
and, during the deliberation, not to permit any person to speak 
to or communicate with them, including any form of 
electronic or wireless communication .… If the jurors … 
separate, the court shall properly admonish them  … as 
provided in subdivision (b) of Section 1122.… 

 

 

Juveniles: Antigang-Violence Classes For Their Parents  
(AB 177; Stats. 2011, Ch. 258) 

Amends Welfare and Institutions Code Section 727.7 
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From the Legislative Counsel’s Digest: 

Existing law authorizes the juvenile court, if a minor … commi[tted] 
a gang-related offense, and [is] a first-time offender and orders that a 
parent or guardian retain custody …, to order the parent or guardian 
to attend antigang violence parenting classes.…. 

This bill would expand the authority … to order … antigang 
violence parenting classes to additionally apply [when the] minor 
[committed] habitual disobedience, a curfew violation, truancy, or an 
offense that is not gang-related if the court finds …significant risk 
factors for gang involvement [of] the minor. 

 

 

Medical Marijuana: Local Regulation of Cooperatives 
and Collectives. (AB 1300; Stats. 2011, Ch. 196) 

Amends Health and Safety Code Section 11362.83 

 

From the Senate Floor Analysis (July 8, 2011) (paragraph breaks added for 
ease of reading) 

….  This bill 

(1) provides that a local government entity may enact an ordinance 
regulating the location, operation or establishment of a medical marijuana 
cooperative or collective; 

(2) authorizes local government entity to enforce such ordinances through 
civil or criminal remedies and actions; and 

(3) authorizes a local government entity to enact any ordinance that is 
consistent with the Medical Marijuana Program, which is intended to implement 
the Compassionate Use Act (medical marijuana initiative). 
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Peeping: Increased Penalties. (AB 665; Stats. 2011, Ch. 658) 

Amends Penal Code Section 657, by adding “mobile phones” to 
Subdivision (j), and adding a new penalty provision as Subdivision (l). 

 
From the Legislative Counsel’s Digest: 
 

Existing law [Pen. Code § 647, subd. (j)] establishes the 
offense of disorderly conduct [namely invasion of privacy by 
peeping] makes the offense a misdemeanor, punishable by 
imprisonment in a county jail not exceeding 6 months, or by a fine 
not exceeding $1,000, or by both …. 

This bill would [add [a new Subdivision (l) that would] make 
a 2nd or subsequent violation [of Subd. (j), peeping], or for a first 
violation … if the victim … was a minor, punishable by 
imprisonment in a county jail not exceeding one year, or by a fine 
not exceeding $2,000, or by both …. 

Important note by GB: This bill also adds “mobile phones” to the list in 
Subdivision (j), of instrumentalities by which peeping can be accomplished. 

 

 

Professional Licenses and Certificates: Physicians and 
Surgeons While Incarcerated for Misdemeanor (AB 1267; 
Stats. 2011, Ch. 169 

Adds Business and Professions Code section 2236.2: 

(a) … [A] physician and surgeon’s certificate shall be 
automatically placed on inactive status during any period of 
time that the holder … is incarcerated after conviction of a 
misdemeanor.  

(b) [The] certificate … shall be returned … to its prior or 
appropriate status [when] the physician and surgeon is no 
longer incarcerated.… 

(c) The reason for the inactive status described in 
subdivision (a) shall be disclosed on the board’s Internet Web 
site. 
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Note by GB: Business and Professions Code Section 2236.1 already 
provides similar consequences during “incarceration” for a felony. 

 

 

Prisons: Cell Phones (SB 26; Stats. 2011, Ch. 500) 

Adds Penal Code Section 4576.  Urgency, effective October 6, 2011 

 

From the Legislative Counsel’s Digest: (Some paragraph breaks added, for 
ease of reading) 

Existing law [makes] unauthorized communication with 
inmates in state prison [a misdemeanor]. 

Existing law … prohibits a person in a local correctional 
facility from possessing a wireless communication device, except as 
specified. 

This bill would provide … that a person who possesses with 
the intent to deliver, or delivers, to an inmate or ward … any cellular 
telephone or other wireless communication device or any component 
thereof, including, but not limited to, a subscriber identity module or 
memory storage device, is guilty of a misdemeanor, punishable by 
imprisonment in the county jail not exceeding 6 months, a fine not to 
exceed $5,000 for each device, or both …. 

…. 

This bill would provide that if a person who is visiting an 
inmate or ward … is found … in possession of a cellular telephone, 
wireless communication device, or any component thereof, upon 
being searched or subjected to a metal detector, that device is subject 
to confiscation and would be returned the same day, except as 
specified.  The bill would require that a notice [of this] be posted in 
each area where visitors are searched prior to visiting with an inmate 
or ward. 

The bill would provide that a person who brings, without 
authorization, a wireless communication device within the secure 
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perimeter of a prison or institution … is deemed to have consented 
to the department using available technology to prevent the device 
from sending or receiving calls or other electronic communication, 
and would require notice of this provision to be posted at all public 
entry gates. 

…. 

The bill would provide that an inmate who is … in possession 
of a wireless communication device would be subject to the denial of 
time credits, as specified.  

The bill would prohibit the department from accessing data or 
communications that have been captured using available technology 
from unauthorized use of a wireless communication device except 
after obtaining a valid search warrant, [along with several related 
restrictions]…. 

The bill would provide that any contractor or employee of a 
contractor or the department who knowingly and willfully, without 
authorization, obtains, discloses, or uses, confidential data or 
communications from an authorized wireless communication device 
is subject to an administrative fine or civil penalty not to exceed 
$5,000 for a first violation, $10,000 for a 2nd violation, and $25,000 
for a 3rd or subsequent violation. 

…. 

 

 

Procuring Prostitution of Person Under 18 (AB 12; Stats. 
2011, Ch. 75). 

Adds Penal Code Section 261.9. 

 

From the Legislative Counsel’s Digest (paragraph break added for ease of 
reading). 

This bill … would require that a person who is convicted of 
seeking to procure or procuring the sexual services of a prostitute 
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[who] is under 18 …, be ordered to pay an additional fine not to 
exceed $25,000 

to be available upon appropriation by the Legislature to fund 
programs and services for commercially sexually exploited minors 
in the counties where the underlying offenses are committed. 

 

 

Realignment (AB 109, and others; Stats. 2011, Chs. 15, and 
others) 

Amends hundreds of statutes across the Codes. 

Realignment, became effective on October 1, 2011.  Its most important 
feature is that the sentence for hundreds of low-level felonies have been realigned 
from state prison to county jail.  When probation is denied, the sentences for the 
hundreds of new County Jail Felonies will now be more than a year in the county 
jail.  Sentence length and the triads are both preserved. 

In imposing a County Jail Felony sentence, the court can give a Split 
Sentence, such as one half, or two thirds, in jail, and suspend execution of the 
remainder, placing the person for that suspended time, under the supervision of the 
probation officer. 

Sentence reduction credits under Penal Code section 4019 are, at least for 
crimes committed after October 1, 2011, increased to 4 days deemed served for 
every 2 days actual. 

Many, perhaps most, prisoners will now be released on the new Postrelease 
Community Supervision (PRCS), and supervised by the county probation officer. 

Others, such as those who went to prison on a serious or violent felony, will 
still be released on parole. 

People who violate PRCS, and, also, people who violate parole, cannot be 
sent back to state prison.  

For a full discussion see my Realignment treatise at 
http://www.claraweb.us/   

 



 37  
 
 New Laws for 2012 

 

 

Restitution: Identify Theft (SB 208; Stats. 2011, Ch. 45) 

Amends Penal Code Section 1202.4.  Urgency, took effect July 1, 2011. 

 

From the Legislative Counsel’s Digest 

….  Existing law establishes a procedure for purposes of imposing 
restitution obligations on defendants [in Identity Theft cases], as 
specified. 

This bill would authorize restitution for expenses to monitor an 
identity theft victim’s credit report and for the costs to repair the 
victim’s credit for a period of time reasonably necessary to make the 
victim whole…. 

 

 

Restitution Fines: Minimums Increased (AB 898; Stats. 2011 
Ch. 358) 

Amends Penal Code Section 1202.4 

 

From the Legislative Counsel’s Digest: 

… Existing law provides that the restitution fine … shall not 
be less than $200 … [for] a felony, and not less than $100 … [for] a 
misdemeanor. 

This bill would make the minimum restitution fine not less 
than $240 starting on January 1, 2012, $280 starting on January 1, 
2013, and $300 starting on January 1, 2014, [for] a felony, and not 
less than $120 starting on January 1, 2012, $140 starting on January 
1, 2013, and $150 starting on January 1, 2014, [for] a 
misdemeanor…. 
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Rules of Professional Conduct For Lawyers 
The State Bar spent several years drafting revisions to these rules, to 

closely track the ABA Model Rules of Professional Conduct.  This draft was 
finally completed in summer of 2010.  They must be submitted to the California 
Supreme Court to be adopted. 

I included these revisions in the “Early Warning” section of last year’s 
“New Laws” book.  The early warning was not needed.  The Bar did not submit 
the rules to the Supreme Court until it submitted a fraction of them in July 2011; 
they withdrew that submission in October 2010, vowing to submit a 
comprehensive package.  That comprehensive submission has still not been 
submitted. 

Perhaps they will be finally adopted or rejected by the Supreme Court in 
2012. 

The three most controversial proposed new rules, from a criminal law 
practitioner’s viewpoint, are Rule 3.3, titled “Candor Toward the Tribunal; Rule 
3.8, titled “Special Responsibilities of a Prosecutor, and” Rule 4.2 
“Communication with a Person Represented by Counsel”. 

Rule 3.3(a)(2) states that a lawyer shall not knowingly 

(2) fail to disclose to the tribunal legal authority in 
the controlling jurisdiction known to the lawyer to be 
directly adverse to the position of the client and not 
disclosed by opposing counsel….” 

 

Many lawyers believe that the above obligation does not exist under the 
current rules.  More controversial, however, is proposed comment [4]: 

“… Legal Authority controlling jurisdiction may 
include legal authority outside the jurisdiction in which the 
tribunal sits, such as a federal statute or case that is 
determinative of an issue in a state court proceeding or a 
Supreme Court decision that is binding on a lower court. 
Under this Rule, the lawyer must disclose authorities the 
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court needs to be aware of in order to rule intelligently on 
the matter.” 

 

The Comment goes on to state, however “Whether a criminal defense 
lawyer is required to disclose directly adverse legal authority in the controlling 
jurisdiction involves constitutional principles that are beyond the scope of these 
Rules.” 

Rule 4.2(a) states: 

“(a) In representing a client, a lawyer shall not 
communicate directly or indirectly about the subject of the 
representation with a person the lawyer knows to be 
represented by another lawyer in the matter, unless the 
lawyer has the consent of the other lawyer.” 

 

The current rule bars such communication with a “party.”  The proposed 
rule expands this to “person.” 

Among the many other interesting proposed new rules are 1.7, 1.8, and 1.9 
dealing with conflicts. 

The complete text of the proposed new rules, and much supporting material 
can be found in the Ethics portion of the State Bar’s web site.  [Opinion by GB: I 
find these proposed revised rules already provide good guidance.] 

 

 

Sentencing: The Cunningham Fix Extended (SB 576; Stats. 
2011, Ch. 361) 

Only one aspect of this bill is discussed here. 

Amends Penal Code sections 1170, 1170.1 and 1170.3. 

In Cunningham v. California (2007) 549 U.S. 270, the U.S. Supreme Court 
held that California’s Determinate Sentencing Law was unconstitutional to the 
extent that it makes the middle term the presumptive term, but allowed the court to 
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give the aggravated term based on facts no admitted by the defendant, not 
constituting a prior conviction, and not found true by the jury. 

The Legislature quickly crafted a temporary fix.  It amended Penal Code 
section 1170 and related statutes by no longer providing that the middle term was 
the presumptive term, and, instead, giving the court discretion to decide on the 
appropriate term. 

That temporary fix was extended twice before.  This bill extends the sunset 
date for that temporary fix yet again, to January 1, 2014, unless earlier deleted or 
extended. 

 

 

Sex Offenders: (1) Sex Offender Management Board; (2) 
Sex Offender Management Professionals; (3) State-
Authorized Risk Assessment Tool for Sex Offenders 
(SARATSO) (AB 813; Stats. 2011, Ch. 357) 

Amends Government Code Section 11126 and Penal Code sections 290.04, 
290.09, 1203.067, 3008, 9002, and 9003. 

 

From the Legislative Counsel’s Digest (Paragraph breaks added, for ease of 
reading): 

(1) Existing law creates the Sex Offender Management 
Board, within [CDCR] to address any issues, concerns, and 
problems related to the community management of adult sex 
offenders….  The board is required … to develop and update 
standards for certification of sex offender management 
professionals. 

This bill would give board members immunity from liability 
for their good faith conduct. 

The bill would provide that any person who knowingly 
provides false information in connection with an application for 
certification as a sex offender management professional would be 
subject to a civil penalty of up to $1,500, in addition to any other 
remedy available to the board …. 
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The bill would also immunize certified sex offender 
management professionals and other specified professionals …, 
from civil liability for any criminal acts committed by persons on 
parole, probation, or judicial commitment status who receive 
supervision or treatment. 

(2) Existing law requires every person who is required to 
register as a sex offender to … assess[ed] with the State-Authorized 
Risk Assessment Tool for Sex Offenders (SARATSO) and specifies 
that the SARATSO for adult males shall be the STATIC-99 risk 
assessment scale.  Existing law establishes the SARATSO Review 
Committee …..  [Currently, the STATIC 99 is used].  

This bill would … require the committee to determine 
whether the STATIC-99 should be supplemented with an 
empirically derived instrument, and would require the committee to 
select an empirically derived instrument that measures dynamic risk 
factors and an empirically derived instrument that measures risk of 
future violence. 

(3) ….  This bill would exempt the board from the Bagley-
Keene Open Meeting Act for purposes of discussing matters 
pertaining to the application of a sex offender treatment provider for 
certification ….   

 

 

Sex Offender Registration (PC 290): Out of State 
Convictions (SB 622; Stats. 2011, Ch. 362) 

Amends Penal Code section 290.005 

From the Senate Rules Committee Analysis for hearing Aug. 31,2011: 

DIGEST: This bill (1) clarifies that sex offender registration in 
California for an out-of-state conviction is based on the elements of 
the convicted offense or proven or stipulated facts in the record of 
conviction; and (2) requires sex offender registration in California if 
a person committed an offense that requires registration in the state 
of conviction. 

…. 
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Recent case law, In Re Rodden (2010 3rd Dist.) 186 Cal.App.4th 24, 
construed statutory language [including Pen. Code § 290.005] to 
provide that “an out-of-state conviction requires a defendant to 
register as a sex offender in California only when the least 
adjudicated elements of the offense satisfy all of the elements of a 
crime enumerated in subdivision (c) of section 290 or when the 
foreign jurisdiction required the defendant to register as a sex 
offender.” 

This bill revises and clarifies, that California’s mandatory sex 
offender registration laws apply to persons convicted in other 
jurisdictions for any offense that, if committed or attempted in 
California, based on the elements of the convicted offense or facts 
admitted by the person or found true by the trier of fact …, [would 
be] punishable in California as an offense requiring mandatory sex 
offender registration (change in subdivisions (a) and (d) of section 
290.005).  

Current law requires sex offender registration, except as specified, 
for “any person who would be required to register while residing in 
the state of conviction for a sex offense committed in that state.” 
(Penal Code Section 290.005(c).)  

This bill amends this provision by providing that any person who 
would be required to register as a sex offender while residing in the 
state of conviction for a sex offense committed in that state is 
required to register in California. 

 

 

Sex Offender Registration: Release from Custody: 
Jurisdiction (SB 756; Stats. 2011, Ch. 363) 

Amends Penal Code Section 290.015, by adding Subdivision (c). 

From the Legislative Counsel’s Digest: 

Existing law requires persons who are subject to the Sex Offender 
Registration Act to, upon release from incarceration … register or 
reregister [under PC 290] ….  A violation … may be punished as a 
misdemeanor, or as a felony if additional circumstances exist. 
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The bill would provide that if a person fails to so register after 
release, the district attorney in the jurisdiction where the person was 
to be paroled or to be on probation, or the district attorney in another 
specified jurisdiction if the person was not released on parole or 
probation, may request that a warrant be issued for the person's 
arrest and shall have authority to prosecute that person …. 

 

 

Sexually Violent Predators: Parole-Time While Being 
Evaluated (SB 179; Stats. 2011, Ch. 359) 

Amends Penal Code Section 3000 and Welfare and Institutions Code 
Section 6601. 

From the Legislative Counsel’s Digest: 

Under existing law …, the parole period of any person found 
to be a sexually violent predator is tolled until that person is found to 
no longer be a sexually violent predator, as specified. 

This bill instead would provide that for any person subject to 
a sexually violent predator proceeding … an order issued by a judge 
… finding that the petition supports a finding of probable cause to 
believe that the person is likely to engage in sexually violent 
criminal behavior upon his or her release, shall toll the period of 
parole of that person, if the person is committed to the State 
Department of Mental Health as a sexually violent predator, from the 
date that person is released until [a court orders that the person be 
unconditionally discharged]  

The bill would provide that if the person is not committed to 
the State Department of Mental Health as a sexually violent 
predator, the tolling of the parole period shall be abrogated and the 
parole period shall be deemed to have commenced on the date of 
release from the Department of Corrections and Rehabilitation. 
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Shark Fins (AB 376; Stats. 2001, Ch. 524) 

Adds Fish and Game Code Section 2021 

 

From the Legislative Counsel’s Digest: 

This bill, except as specified, would make it unlawful for any person to 
possess, sell, offer for sale, trade, or distribute a shark fin, as defined. 

Note by GB The exceptions are: (1) if the person holds a specified license; 
and (2) restaurants can keep shark fins for consumption that were possessed as of 
Jan. 1, 2012 until Jan. 1, 2013. 

 

 

Tattoos “The California Voluntary Tattoo Removal 
Program” (AB 1122; Stats. 2011, Ch. 661) 

Adds Welfare and Institutions Code Section 1916. 

From the Legislative Counsel’s Digest: 

“This bill would … establish the California Voluntary Tattoo 
Removal Program.…  [T]o the extent funds are appropriated, the 
California Emergency Management Agency may administer the 
program.…  [T]he program [is] designed to serve individuals 
between 14 and 24 years of age, who are in the custody of the 
Department of Corrections and Rehabilitation or county probation 
departments, who are on parole or probation, or who are in a 
community-based organization serving at-risk youth, through a 
competitive grant process, as specified.  The bill would describe who 
may apply for grants, and specify the criteria for program 
participants. 
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Trial Court Budget Process; Public Participation; Court 
Closure. (AB 973; Stats. 2011, Ch. 687) 

Government Code: Amends Section 68106, and adds Section 68511.7 

 

From the Assembly Floor Analysis (Sept. 1, 2011) (paragraph breaks added 
for ease of reading) 

SUMMARY: Requires trial courts to provide notice and an 
opportunity for comment before adopting their annual budgets. 
Specifically, this bill requires:  

1) A trial court that proposes to close any courtroom or close 
or reduce hours of the clerks’ office, [must inform the public of] how 
the public may provide written comments …. 

Requires the court to review and consider all public 
comments received, but does not obligate the court to provide 
responses to comments. 

Requires the court, if its closure or reduction plan changes as 
…, to immediately provide notice to the public by posting the 
revised plan….  [A]ny change … pursuant to the comments does not 
require additional notification.  

 

2) Each trial court, until January 1, 2017, prior to adopting a 
budget plan for the fiscal year, to provide the public with notice of, 
and an opportunity for input on, the trial court’s proposed budget. 

Requires that public input be allowed by submission of 
written comments, or by holding a public hearing, which must allow 
for public comment and must be conducted in a reasonably 
accessible location …. Does not require the court to provide 
responses to comments received. 

Allows the hearing to be conducted at the county courthouse.  
Requires that at least 10 court days prior to the public hearing, notice 
of the hearing be given… . Requires that, at least three court days 
prior to either the public hearing or, if no hearing is held, adoption of 
the plan, the proposed budget be made available to the public….  
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Vehicle Checkpoints; Impoundment Limited; Release (AB 
353; Stats 2011) 

Vehicle Code: amends Section 2814.1, and adds Sections  2814.2 and 
14602. 

The publicized thing this statute does is to prohibit the impoundment of 
vehicles at sobriety and inspection checkpoints if the driver’s sole offense is the 
failure to be properly licensed. 

One unpublicized thing this statute does is provide that if the car is properly 
removed, if shall be released to the registered owner (or agent) upon proof of 
proper license and registration. 

Another unpublicized thing this statute does is to repeal the authority of the 
counties to establish combined vehicle inspection and sobriety checkpoints. 

 

From Former VC 2814.1, subd. (a) (italics added): 

“A board of supervisors of a county may, by ordinance, establish, on 
highways under its jurisdiction, a combined vehicle inspection and 
sobriety checkpoint program to check for violations of Sections 
27153 and 27153.5 and to identify drivers who are in violation of 
Section 23140 or 23152.…” 

 

From Current (amended) VC 2814.1, subd. (a) (note that the text italicized 
above is omitted here): 

A board of supervisors of a county may, by ordinance, 
establish, on highways under its jurisdiction, a vehicle 
inspection checkpoint program to check for violations of 
Sections 27153 and 27153.5 [these concern smog emissions 
and equipment]. 

 

From new VC § 2814.2 (paragraph breaks added to (c) for ease of reading): 
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(b) … [A] peace officer or any other authorized person 
shall not cause the impoundment of a vehicle at a sobriety 
checkpoint if the driver's only offense is a violation of Section 
12500. 

(c) During the … sobriety checkpoint, if the law 
enforcement officer encounters a driver who is in violation of 
Section 12500, the law enforcement officer shall make a 
reasonable attempt to identify the registered owner of the 
vehicle. 

If the registered owner is present, or the officer is able 
to identify the registered owner and obtain the registered 
owner's authorization to release the motor vehicle to a 
licensed driver by the end of the checkpoint, the vehicle shall 
be released to either the registered owner of the vehicle if he 
or she is a licensed driver or to the licensed driver authorized 
by the registered owner of the vehicle. 

If a notice to appear is issued, the name and driver's 
license number of the licensed driver to whom the vehicle was 
released pursuant to this subdivision shall be listed on the 
officer's copy of the notice to appear issued to the unlicensed 
driver. 

When a vehicle cannot be released, the vehicle shall be 
removed pursuant to subdivision (p) of Section 22651, 
whether a notice to appear has been issued or not. 

 

From added VC § 14602: 

“… [A] vehicle removed pursuant to subdivision (c) of 
Section 2814.2 shall be released to the registered owner or 
his or her agent at any time the facility to which the vehicle 
has been removed is open upon presentation of the registered 
owner’s or his or her agent’s currently valid driver’s license to 
operate the vehicle and proof of current vehicle registration. 

 

The source for this bill was the California Public Defenders Association.  
(Sen. Comm. on Pub. Safety analysis for the June 14, 2011 hearing.) 
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Victim’s Rights: Pre-hearing Sequester of Victim’s 
Impact Statement (AB 886; Stats. 2011, Ch. 77) 

Amends Penal Code Section 679.02 

 

Penal Code section 679.02, subdivision (a)(3) provides that the victim, or 
certain others have a express their views on sentencing, and have those views 
preserved by audio or video. 

This bill adds to Pen. Code § 679.02, a new Subdivision (e): 

“:e) The court shall not release [those] statements … to the public prior to 
the statement being heard in court.” 

 

 

Victims; Sexual Assault; Medical Exams; Prohibited 
Conditions and Costs (SB 534; Stats 2011, Ch. 360) 

Amends Government Code Section 17612, and Penal Code Sections 
13823.7, 13823.13, and 13823.95. 

 

From the Legislative Counsel’s Digest: 

The bill would provide that victims of sexual assault who 
request a medical evidentiary examination shall be provided with 
one. 

The bill would provide that the victim is not required to 
participate in the criminal justice system, as specified. 

The bill would provide that the cost of the medical 
evidentiary examination is not chargeable, directly or indirectly, to 
the victim. 
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The bill would provide that the cost of that examination is … 
chargeable to the local law enforcement agency [involved]…, 
provided … that the agency … may seek reimbursement from the 
California Emergency Management Agency  … [when] the victim 
does not participate in the criminal justice system. 

This bill would delete the provision giving the local law 
enforcement agency the option of whether or not the examination 
will be performed in the office of a physician and surgeon. 

The bill would [cap] the amount that a qualified health care 
professional, hospital, or other emergency medical facility may 
charge [at] $300, 

and would [permit use of] certain federal grant moneys to be 
used by the California Emergency Management Agency …, in those 
cases [when] the victim does not participate in the criminal justice 
system.… until January 1, 2014. 

 

Penal Code section 13823.95, subdivision (b), second sentence: 

No victim of a sexual assault shall be required to 
participate or to agree to participate in the criminal justice 
system, either prior to the examination, or at any other time. 

 

 

Voting: Caretaker Deceiving Elder (AB 547; Stats. 2011, Ch. 
260.) 

Adds Elections Code section 18573.5 

 

From the Legislative Counsel’s Digest:  

This bill would provide that a person is guilty of a 
misdemeanor if he or she, while providing care or direct supervision 
to an elder … in a state-licensed or state-subsidized facility or 
program, coerces or deceives the elder into voting for or against a 
candidate or measure contrary to the elder’s intent or in the absence 
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of any intent of the elder to cast a vote for or against that candidate 
or measure. 

 

 

Wiretaps: When Allowed By City Attorney (AB 1010; Stats. 
2011, Ch. 659) 

Adds Penal Code Section 633.05 

 

From the Legislative Counsel’s Digest: (Paragraph breaks added for ease of 
reading) 

Existing law prohibits a variety of electronic eavesdropping, 
such as wiretapping and electronic recording that is done without a 
person’s permission or knowledge.  Existing law provides that 
violations of these provisions are crimes. 

Existing law exempts a variety of law enforcement entities 
from these prohibitions when acting within the scope of their 
authority. 

This bill would additionally provide that a city attorney acting 
under the authority granted by the district attorney of the county to 
prosecute misdemeanors …, 

provided that the authorization is granted prior to January 1, 
2012, 

would be exempt from certain of these prohibitions, including 
eavesdropping on or recording confidential communications, as 
specified. 
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