
Prosecutor Error Sample Brief Index 

Brady Error 

Brief 1: The panel attorney argues there was a Brady error when the prosecutor failed 
to disclose the existence of a video recording of an interrogation. The video recording 
demonstrated a Miranda violation. Click here to go to the brief. (Brief by Joshua 
Siegel)  

Trial Error 

Brief 1: This brief offers examples of several types of misconduct. The misconduct 
argued in the brief includes: (1) improperly arguing the prosecution case during the 
questioning of witnesses; (2) deliberately placing inadmissible evidence before the jury 
knowing it would be stricken; (3) engaging in rude and intemperate behavior with a 
defense witness; (4) appealing to the jury’s sympathy, passion, and prejudice; (5) the 
prosecutor acted as their own witness; (6) the prosecutor improperly expressing a 
personal opinion of the defendant’s guilt; and (7) using deceptive and reprehensible 
methods to attempt to persuade the trial court. Click here to go to the brief. (Brief by 
Patricia Ihara) 

Brief 2: The prosecutor interfered with appellant’s right to present a key witness by 
stating the district attorney would find the witness’s statements perjurious and that a 
probation violation would be filed even though the witness had not yet testified. Click 
here to go to the brief. (Brief by Helen Irza) 

Brief 3: The panel attorney argued that the prosecutor committed multiple, repeated 
acts of prejudicial misconduct during the trial. The prosecutor argued facts not in 
evidence, facts known to be false, and vouched for the credibility of witnesses. In 
closing, the prosecutor casted aspersions on the character and integrity of defense 
counsel. Click here to go to the brief. (Brief by Donna L. Harris) 

Improper Argument 

Brief 1: The prosecutor repeatedly referred to the defendants as “cockroaches” during 
the chief in case and made other improper remarks designed to inflame the jury. The 
sample offers a good summation of the applicable law regarding when a prosecutor’s 



conduct violates federal and California law. It also demonstrates the importance of 
close reading of the record as it uses multiple specific instances of inflammatory 
statements on the part of the prosecutor. Click here to go to the brief. (Brief by Jerome 
Wallingford) 
 
Brief 2: In closing, the prosecutor made arguments about the lack of defense evidence 
pertaining to email communications. This argument was misleading because the 
prosecutor knew the communications existed but that they were excluded by the trial 
court. The panel attorney argued that the prosecutorial misconduct violated the 
appellant’s federal due process rights. The briefing offers an example of how a 
prosecutor can unfairly capitalize on a trial court’s ruling on the admissibility of 
evidence. 
 
The briefing offers a multitude of examples for specific forms of misconduct. It also 
illustrates one way to organize and present multiple instances of misconduct that all 
contribute to prejudicing a defendant. Click here to go to the brief. (Brief by Joshua 
Siegel) 
 
Brief 3: The panel attorney argued that the prosecutor’s argument and use of a 
diagram misled the jury about the burden of proof and how the jury should approach 
deliberations. The brief offers an example of how to present an argument regarding a 
prosecutor’s misstatement of the burden of proof and cites to the seminal cases on the 
issue. Click here to go to the brief. (Brief by Jean Ballantine) 
 
Brief 4: The prosecutor commented on the defendant’s post-arrest silence and the 
panel attorney argued that this misconduct violated appellant’s privilege against self-
incrimination and right to due process. Click here to go to the brief. (Brief by Peter 
Gold) 
 
Brief 5: This brief argues multiple instances of misconduct where the prosecutor: (1) 
asked a defense witness if a police officer would lie and commit perjury; (2) revealed 
the defendant had been in custody for over a year awaiting trial; (3) misstated the 
reasonable doubt standard in closing; (4) disparaged defense counsel; and (5) argued 
victim impact in a prolonged and graphic description of the victim’s death. Click here 
to go to the brief. (Brief by Robert Boyce) 
 
 



Brief 6: The panel attorney cited multiple instances of misconduct. The panel attorney 
argues that the prosecutor attacked defense counsel and expert witnesses. The 
prosecutor suggested that appellant was told to act on the stand by defense counsel, 
ridiculed appellant’s testimony, and opined to the jury that the prosecutor believed 
appellant had repeatedly lied on the stand. Additionally, the prosecutor told the jury it 
was its right to hold appellant accountable. Click here to go to the brief. (Brief by 
Denise Rudasill) 
 
Brief 7: The panel attorney argues that the prosecutor committed prejudicial 
misconduct by repeatedly misstating the definition of premeditation and deliberation in 
closing. Click here to go to the brief. (Brief by Helen Irza) 
 
Brief 8: This brief argues that the prosecutor committed prejudicial misconduct by 
equating a mistake of fact defense with voluntary intoxication. Click here to go to the 
brief. (Brief by Susan Ferguson) 
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ARGUMENT 
 
I. APPELLANT’S CONVICTIONS MUST BE REVERSED BECAUSE THE 
PROSECUTOR COMMITTED PREJUDICIAL MISCONDUCT BY FAILING TO 
DISCLOSE FAVORABLE EVIDENCE TO THE DEFENSE, IN VIOLATION OF 
APPELLANT’S FEDERAL DUE PROCESS RIGHTS UNDER BRADY V. MARYLAND, 
AND BECAUSE THE TRIAL COURT ERRED BY DENYING APPELLANT’S MOTION 
FOR NEW TRIAL ON THIS BASIS.  
 

A. Introduction. 
 

At the first trial, the prosecution presented the arresting officer’s 

testimony that, after having been advised of his Miranda rights, appellant 

admitted that he had used the firearm at issue during an altercation with his 

cousin. (2 RT 657.) The jury at the first trial found appellant guilty in counts 

one and four, but was unable to reach a verdict on counts two and three. (1 CT 

125-133; 2 RT 1208-1211, 1224-1233.)  

During the retrial on counts two and three, however, the prosecution 

produced for the first time a video of this police interrogation, which showed 

that, contrary to the officer’s testimony at the first trial, the officers continued 

to interrogate appellant after appellant had invoked his right to remain silent, 

such that appellant’s admissions were obtained in violation of Miranda. (3 RT 

4214-4216, 4548-4550.) The trial court subsequently granted appellant’s 

motion to suppress these statements at the retrial on counts two and three (3 RT 

4565-4578), which resulted in acquittals on those counts (1 CT 205-208; 3 RT 

4844-4849), but denied appellant’s motion for a new trial on counts one and 

four (3 RT 5401-5413).  

As detailed below, the prosecutor committed prejudicial misconduct, 

and violated appellant’s federal due process rights (U.S. Const., 5th & 14th 

Amends.) under Brady v. Maryland (1963) 373 U.S. 83 [10 L.Ed.2d 215, 83 
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S.Ct. 1194] (Brady), by failing to disclose this video to the defense before the 

first trial, and the trial court consequently erred by denying appellant’s motion 

for a new trial on counts one and four on this basis. Appellant’s convictions in 

counts one and four must therefore be reversed. 

B. Proceedings Below. 

The arresting officer testified at the preliminary hearing that he read 

appellant his Miranda rights, and that appellant subsequently admitted that he 

had used the firearm in this incident. (1 CT 20-21.) The arresting officer 

testified to this point again at the first trial. (2 RT 657.) The prosecution 

presented no evidence at either the preliminary hearing or the first trial about 

whether this interrogation had been recorded.  

Before the presentation of evidence in the second trial, however, defense 

counsel asked the prosecutor about an acronym in the police report of the 

incident: “DICV”. (3 RT 4214.) The prosecutor explained that she had known 

that the police report contained this acronym, and that this acronym signified 

that the interrogation had been recorded on video. She further explained that 

there was a video of the interrogation, but that she had not yet requested or 

produced a copy of that video. (3 RT 4214-4215.) The trial court reserved its 

ruling on this issue to allow the prosecutor time to produce this video. (3 RT 

4216.) 

The prosecutor turned this video over to the defense the next day, at 

which point appellant objected to the admission of his statements to the 

arresting officer on Miranda grounds. (3 RT 4548-4550.) The trial court 

subsequently held a hearing on this issue and, after reviewing the recording and 

transcript of this interrogation, excluded appellant’s statements to police at the 

second trial, specifically finding that appellant had invoked his right to remain 

silent and that the officers nevertheless continued to interrogate appellant after 
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that, at which point appellant made the admissions at issue. (3 RT 4565-4578; 

see also 1 CT 237-247 [transcript of recording attached to prosecution’s 

opposition to defense motion for new trial].)  

The court also noted at the suppression hearing that the prosecution had 

presented the officer’s testimony about appellant’s statements at the first trial, 

but that the video had not yet been produced at the time. (3 RT 4577-4578.) 

The prosecutor responded: “I don’t think it’s appropriate to comment on that 

right now. But I did not have this video.” (3 RT 4578.) Defense counsel then 

confirmed that, at the first trial, “the officer testified that [appellant] said that 

he pointed the gun at the alleged victim...that was the way it ended.” (3 RT 

4578.)  

After the jury acquitted appellant in counts two and three at the second 

trial (1 CT 205-208; 3 RT 4844-4849), appellant moved for a new trial on 

counts one and four on the grounds that the prosecutor’s failure to produce this 

video before the first trial amounted to a Brady violation. (1 CT 211-220 

[defense motion for new trial]; see also 1 CT 227-247 [prosecution opposition 

to motion for new trial], 222-226 [defense reply].) At the hearing on the new 

trial motion, defense counsel also submitted a copy of the police report, which 

contained the “DICV” acronym, but which did not otherwise state that the 

interrogation at issue had been recorded on video. (3 RT 5410; Court Ex. 1.) A 

copy of this police report is attached hereto as Attachment 1, below [at p. 64]. 

(Cal. Rules of Court, rule 8.204(d).) The prosecutor also submitted a copy of 

the video and transcript of the interrogation to the court as part of its opposition 

to this motion. (1 CT 234-247.) Ultimately, the trial court denied appellant’s 

motion for new trial. (3 RT 5401-5413.)5 

                                              
5 Appellant’s discussion of this issue herein refers to the transcript of the 
video that was attached to the prosecution’s opposition to appellant’s motion 
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C. Applicable Law. 

1. Prosecution’s Discovery Obligations under Brady. 

Federal due process imposes a duty on the prosecution to disclose to the 

defense any evidence that might be exculpatory or favorable to the defense 

case. (Brady, supra, 373 U.S. 83; People v. Poletti (2015) 240 Cal.App.4th 

1191, 1209; U.S. Const., 5th & 14th Amends.) The prosecution’s duty to 

disclose favorable evidence to the defense under Brady includes a duty to 

discover and produce favorable evidence that is only known to police 

investigators, and arises even if the defense did not request the evidence at 

issue. (People v. Lucas (2014) 60 Cal.4th 153, 273.) “In order to comply with 

Brady, therefore, the individual prosecutor has a duty to learn of any favorable 

evidence known to the others acting on the government's behalf in the case, 

including the police.” (People v. Salazar (2005) 35 Cal.4th 1031, 1042.) 

A prosecutor violates her discovery obligations under Brady if (1) the 

evidence was “favorable” to the defendant, (2) the evidence was “suppressed 

by the State, either willfully or inadvertently,” and (3) the evidence was 

“material”, i.e., its suppression was prejudicial. (People v. Lucas, supra, 60 

Cal.4th at 274.) “Because a constitutional violation occurs only if the 

suppressed evidence was material by these standards, a finding that Brady was 

not satisfied is reversible without need for further harmless-error review.” 

(People v. Verdugo (2010) 50 Cal.4th 263, 279.) 

                                              

for new trial which is contained in the Clerk’s Transcript (1 CT 237-247). 
Appellant has also requested that (1) the transcript of the video, marked as 
Court Exhibit One at the suppression hearing (3 RT 4566), and (2) the video 
of the interrogation, reviewed by the court at the suppression hearing (3 RT 
45734574) and submitted to the court as an attachment to the prosecution’s 
opposition to appellant’s new trial motion (1 CT 234-235), be transmitted to 
this court for review. (Cal. Rules of Court, rule 8.224.) 
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Appellate courts “independently review the question whether a Brady 

violation has occurred, but give great weight to any trial court findings of fact 

that are supported by substantial evidence.” (People v. Letner and Tobin 

(2010) 50 Cal.4th 99, 176.) 

2.  Motions for New Trial. 

A trial court’s denial of a motion for new trial is reviewed for an abuse 

of discretion. (People v. Hoyos (2007) 41 Cal.4th 872, 917, fn. 27.) “The abuse 

of discretion standard is deferential, but it is not empty. It asks in substance 

whether the ruling in question falls outside the bounds of reason under the 

applicable law and the relevant facts.” (People v. Giordano (2007) 42 Cal.4th 

644, 663.) A trial court’s “discretion is always delimited by applicable legal 

standards, a departure from which constitutes an abuse of discretion.” (People 

v. Whitaker (2013) 213 Cal.App.4th 999, 1007; see also People v. Uribe (2011) 

199 Cal.App.4th 836, 858 [“exercises of...discretion must be grounded in 

reasoned judgment and guided by legal principles and policies appropriate to 

the particular matter at issue”]; People v. Perez (2015) 223 Cal.App.4th 736, 

742 [court’s exercise of discretion must be “exercised in conformity with the 

spirit of the law and in a manner to subserve and not to impede or defeat the 

ends of substantial justice.”]) As a general matter, a trial court abuses its 

direction if its decision is “arbitrary, capricious, or patently absurd” (People v. 

Hovarter (2008) 44 Cal.4th 983, 1004), or if its decision is based on 

“impermissible factors...or on an incorrect legal standard.” (People v. Knoller 

(2007) 41 Cal.4th 139, 156.)  

But where the asserted abuse of discretion is the failure of the trial court 

to recognize a violation of the defendant's constitutional rights, such as where 

a motion for new trial is based on an alleged Brady violation, the question of 

whether the trial court abused its discretion in denying the new trial motion 
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generally depends on the merits of the underlying constitutional claim. (People 

v. Hoyos, supra, 41 Cal.4th at 917, fn. 27.) 

 
D. The Prosecutor’s Failure to Produce the Video of Appellant’s 
Interrogation Before the First Trial Amounted to a Brady Violation That 
Requires Reversal. 
 

As will be shown, all of the conditions required for a Brady violation 

are present in appellant’s case: (1) the video of appellant’s police interrogation 

was favorable to the defense; (2) the video was suppressed by the prosecution, 

either willfully or inadvertently; and (3) the video was material to appellant’s 

defense. The prosecution’s failure to produce the video of appellant’s police 

interrogation before the first trial consequently amounted to a Brady violation, 

requiring reversal of appellant’s convictions in counts one and four.  

1.  The Evidence Was Favorable to the Defense. 

Evidence is favorable for Brady purposes if it “either helps the defendant 

or hurts the prosecution.” (In re Sassounian (1995) 9 Cal.4th 535, 544.) This 

includes evidence that is exculpatory, as well as evidence that would impeach 

the prosecution’s witnesses. (People v. Lucas, supra, 60 Cal.4th at 274; see also 

Amado v. Gonzalez (9th Cir. 2014) 758 F.3d 1119, 1134.) In other words, 

“[a]ny evidence that would tend to call the government's case into doubt is 

favorable for Brady purposes.” (Milke v. Ryan (9th Cir. 2013) 711 F.3d 998, 

1012.) The recording of appellant’s interrogation was favorable to the defense 

under this definition because (i) it would have provided the basis for a 

meritorious motion to suppress appellant’s statements, and (ii) it would have 

been admissible to impeach the arresting officer’s testimony.  

i. The Recording of Appellant’s Interrogation Provided a Basis 
for a Meritorious Motion to Suppress Appellant’s Statements.  
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The prosecution relied on appellant’s statements to police at the first 

trial. Specifically, the arresting officer testified that appellant admitted using 

the firearm during an altercation with his cousin. (2 RT 657.) The officer further 

testified that appellant had been Mirandized before he made these statements. 

(2 RT 657.) But the recording showed that, before making the statements at 

issue, appellant had invoked his right to remain silent and the officers had 

nevertheless continued to interrogate him about the incident. Thus, as the trial 

court correctly concluded at the suppression hearing (3 RT 4565-4578), 

appellant’s statements were obtained in violation of Miranda. 

Under Miranda, “the prosecution may not use statements…stemming 

from custodial interrogation of the defendant unless it demonstrates the use of 

procedural safeguards effective to secure the privilege against self-

incrimination…Prior to any questioning, the person must be warned that he has 

a right to remain silent, that any statement he does make may be used...against 

him, and that he has a right to the presence of an attorney, either retained or 

appointed.” (Miranda, supra, 384 U.S. at 444; U.S. Const., 5th and 14th 

Amends.) “Once warnings have been given, the subsequent procedure is clear. 

If the individual indicates in any manner, at any time prior to or during 

questioning, that he wishes to remain silent, the interrogation must cease.” (Id. 

at 473-474.) 

In appellant’s case, after advising appellant of his Miranda rights, the 

arresting officer asked, “do you want to talk about what happened today?...[D]o 

you want to talk about the handgun that we found?” (2 CT 238.) Appellant 

replied: “I’m not saying anything.” (2 CT 238.) The officer continued: “do you 

want to write anything?...[I]t’s in your best interest to cooperate.” (2 CT 239.) 

But appellant persisted: “I don’t want to say anything.” (2 CT 239.) The officer 

asked again: “You don’t want to say anything?” Appellant confirmed: “I don’t 
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want to say anything...I’m not being uncooperative...I just don’t want to say 

anything.” (2 CT 239.) 

By that point, appellant had unequivocally invoked his right to remain 

silent, and as a result, all questioning should have ceased. (See People v. Davis 

(2009) 46 Cal.4th 539, 585 [“police interrogation must cease once the 

defendant, by words or conduct, demonstrates a desire to invoke his right to 

remain silent...”].) But instead, the officers continued to interrogate appellant: 

“Is that your [car]?...What do they call you?...” (2 CT 239-240.) Appellant 

responded: “I don’t want to be uncooperative...I just...”, at which point the 

officer interjected: “do you want to talk? I read you your rights,...it’s in your 

best interest...to talk about what happened...It’s in your best interest to be 

cooperative....and so far you’re not being cooperative.” (2 CT 240.) 

This approach succeeded in getting appellant to talk: “I’m trying...I just 

got out of prison...I had a 64 Chevy Impala and I needed [John Doe] to sell it 

because I need cash...” (2 CT 240-241.) The officer then asked, “this is what 

the argument was about today?” Appellant replied, “it really wasn’t an 

argument.” (2 CT 241.) The officer next asked appellant for his social security 

number and if appellant had any gang affiliation. Appellant answered: “Why 

do I have to say anything...I don’t have anything to do with any gang 

relations...” (2 CT 241-242.) The officer eventually returned to asking about 

the present incident: “when we get back to the station do you want to write 

about what happened?” Appellant responded: “I don’t want to write anything.” 

(2 CT 243.)  

The officer then tried a new tactic: “it’s in your best interest to 

cooperate....[R]emember what my sergeant told you in there, he’s going to be 

at your parole hearing...He’s going to read this report...” (2 CT 243.) This threat 

that appellant’s silence would have negative consequences on his parole status 



 

24 
 

caused appellant to talk further: “I don’t mind speaking...But alright like...” The 

officer then interrupted: “I want to talk about what happened today...” (2 CT 

243.) At that point, appellant made various statements about how John Doe 

owed him money for the car that they had sold, how John Doe had refused to 

give appellant his share of the money, and how appellant had then used a gun 

during an argument with John Doe about this money. (2 CT 243-247.)  

This recording thus confirms, as the trial court ultimately concluded, 

that appellant’s statements were obtained in violation of his Miranda rights. (3 

RT 4565-4578.) Appellant was in the back of the police car during this 

questioning, such that he was in custody for Miranda purposes at the time (see 

People v. Moore (2011) 51 Cal.4th 386, 394-395 [person is in custody for 

Miranda purposes if he has been “deprived of his freedom of action in any 

significant way”]), as the prosecutor conceded at the suppression hearing (3 RT 

4577), and the officers were expressly asking about appellant’s argument with 

John Doe, such that appellant’s statements were made during a police 

interrogation (see Rhode Island v. Innis (1980) 446 U.S. 291, 301 [100 S.Ct. 

1682, 64 L.Ed.2d 297] [interrogation for Miranda purposes means “express 

questioning or any words or actions on the part of the police...that the police 

should know are reasonably likely to elicit an incriminating response from the 

suspect”]).  

In response to the Miranda warnings, appellant stated multiple times 

that he did not want to talk to the officers. These statements by appellant were 

unambiguous (2 CT 239-243 [“I don’t want to say anything”; “I don’t want to 

say anything...I’m not being uncooperative...I just don’t want to say anything”; 

“I don’t want to write anything”]) and did not contain qualifying language that 

might have rendered his invocation equivocal (see People v. Shamblin (2015) 

236 Cal.App.4th 1, 17-21 [“words like ‘probably’ and ‘I think’ indicate to an 
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objective listener that defendant did not have a clear intention to invoke his 

right”]). The officers nevertheless continued to ask appellant about the incident, 

and even made the coercive suggestion that, if appellant remained silent, this 

would have a negative effect on his parole status. (2 CT 238-243.) This 

continuation of the interrogation was a violation of appellant’s rights under 

Miranda, which rendered appellant’s statements inadmissible. (People v. 

Davis, supra, 46 Cal.4th at 585 [once defendant invokes right to remain silent, 

“police interrogation must cease”].)  

Nor can it be said that appellant voluntarily waived his right to remain 

silent after his initial invocation. Police are permitted to interrogate a suspect 

who has previously invoked his right to remain silent if the suspect voluntarily 

reinitiates the questioning. (See People v. Marshall (1990) 50 Cal.3d 907, 923.) 

But this rule only applies if the subsequent questioning is initiated by the 

suspect. (See People v. Bridgeford (2015) 241 Cal.App.4th 887, 903 

(Bridgeford).) In Bridgeford, for example, the defendant asked for an attorney 

during his first police interrogation and the questioning ceased. Several hours 

later, police took the defendant from his home and informed him that a police 

sergeant wanted to talk with him further. The defendant was handcuffed and 

searched, and taken back to the police station, where he ultimately confessed 

to the officers. (Id. at 895-899.) The appellate court concluded that these 

statements were obtained in violation of Miranda because the record did not 

establish that the defendant was the one who initiated the second interrogation. 

(Id. at 900-903.)  

The same is true in here. After appellant’s initial invocation, the officers 

continued to question him about the incident and about whether he wanted to 

talk, and even implied that appellant would suffer consequences in connection 

with his parole status if he remained silent. (2 CT 239-243.) It therefore cannot 
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be said that appellant voluntarily initiated a dialogue with the officers after his 

initial invocation of his right to remain silent. The record thus demonstrates, as 

the trial court concluded, that appellant’s statements were obtained in violation 

of Miranda, and hence were inadmissible. 

Indeed, on this record, appellant’s statements may even have been 

involuntarily coerced, in violation of federal due process. Federal and state due 

process prohibit the admission of involuntary confessions. (People v. Linton 

(2013) 56 Cal.4th 1146, 1176; U.S. Const., 5th & 14th Amends.) “Whether a 

confession was voluntary depends upon the totality of the circumstances.” 

(People v. Scott (2011) 52 Cal.4th 452, 480.) “A statement is involuntary if it 

is not the product of a rational intellect and free will. The test for determining 

whether a confession is voluntary is whether the defendant's will was overborne 

at the time he confessed.” (People v. McWhorter (2009) 47 Cal.4th 318, 346-

347.)  

In People v. Neal (2003) 31 Cal.4th 63, for example, the defendant 

repeatedly invoked his right to counsel and to remain silent during a police 

interrogation, but the interrogating officer nevertheless continued to interrogate 

the defendant, badgering him, accusing him of lying, and telling him, “this is 

your one chance...if you don't try and cooperate … the system is going to stick 

it to you as hard as they can.” The defendant made only exculpatory statements 

in the initial session and was kept in jail overnight. The next morning, the 

defendant asked to speak to the officer, who met with him and resumed 

questioning. Ultimately the officer obtained two confessions from the 

defendant. (Id. at 69-77.) The court found that the defendant's initiation of 

further contact with the officer, as well as the two subsequent confessions, were 

the involuntary product of the officer’s coercive conduct during the first 
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interrogation, such that due process rendered the defendant’s subsequent 

confessions inadmissible. (Id. at 77-86.)  

The same is true in appellant’s case. After appellant unequivocally 

invoked his right to remain silent multiple times, the officers continued to 

interrogate him, and even made numerous coercive statements about how it 

was in appellant’s best interests to talk to the officers and that, if he remained 

silent, the sergeant would make sure that this was brought up at appellant’s 

“parole hearing”. (2 CT 239-243.) This strategy succeeded in getting appellant 

to make inculpatory statements about the incident. The recording of appellant’s 

interrogation thus shows that appellant’s statements were coerced by these 

comments from the interrogating officer. Appellant’s statements were 

involuntary, and were therefore inadmissible, for these reasons as well.  

But irrespective of whether appellant’s statements were obtained 

involuntarily, in violation of due process, the recording of appellant’s 

interrogation plainly demonstrates that the statements at issue were obtained in 

violation of appellant’s Miranda rights, as the trial court correctly concluded at 

the suppression hearing. Had this recording been produced before the first trial, 

it would likely have resulted in appellant’s admissions to the officers being 

excluded at the first trial, as they were at the second trial. In this way, this 

recording would have helped the defense case and hurt the prosecution’s case. 

This recording was consequently “favorable” to the defense for Brady 

purposes. (In re Sassounian, supra, 9 Cal.4th at 544.)  

ii. The Recording of Appellant’s Interrogation Was Admissible to 
Impeach the Police Officer’s Testimony.  

 
Evidence is also favorable for Brady purposes if it could have been used 

to impeach a witness for the prosecution. (See People v. Lucas, supra, 60 

Cal.4th at 273-274.) The recording of appellant’s interrogation was favorable 
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for Brady purposes in appellant’s case for this additional reason: it would have 

been admissible to impeach the arresting officer’s testimony. 

In determining the credibility of a witness, the jury may consider any 

matter that has any tendency in reason to prove or disprove the truthfulness of 

the witness’s testimony. (Evid. Code, § 780.) This includes evidence showing 

“the existence or nonexistence of any fact testified to” by the witness. (Evid. 

Code, § 780, subd. (i).) Extrinsic evidence establishing that some portion of a 

witness's testimony is false is thus generally admissible to attack the credibility 

of that witness. (See People v. Doolin (2009) 45 Cal.4th 390, 439 [impeaching 

testimony describing defendant's prior sexual misconduct admissible to attack 

defendant's testimony about his good attitude toward women]; People v. 

Eubanks (2011) 53 Cal.4th 110, 114 [extrinsic evidence regarding how 

defendant punished her nephew admissible to impeach defendant's testimony 

that she acted caringly toward her children].) 

At the first trial, the arresting officer testified that appellant made the 

statements at issue after he had been properly advised of his Miranda rights. (2 

RT 657.) But the recording of the interrogation showed that, in fact, appellant 

invoked his right to remain silent, and the officers nevertheless continued to 

interrogate him after that. This recording thus contradicted the officer’s 

testimony about what occurred during this interrogation, such that the 

recording would have been relevant and admissible to attack the credibility of 

the officer’s testimony under Evidence Code section 780. This recording would 

even have cast a doubt on the credibility of the remainder of the officer’s 

testimony, including his description of where the gun was found (2 RT 649-

654) and his denial that he and other officers were lying to make certain that 

appellant would be convicted (2 RT 659). After all, if the officer’s account of 

the interrogation was untrue, then the rest of his testimony could also have been 
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fabricated. The recording of appellant’s interrogation was therefore 

“favorable” to the defense for Brady purposes for this reason as well.  

2.  The Evidence Was Suppressed by the Prosecution. 

Evidence has been “suppressed” for Brady purposes if the prosecution 

did not produce the evidence at any point up to or during the trial (People v. 

Lucas, supra, 60 Cal.4th at 274), and if the defendant was not aware of the 

evidence and could not have obtained it through the exercise of due diligence 

(People v. Salazar, supra, 35 Cal.4th at 1049). The “good or bad faith” of the 

prosecutor in failing to produce the evidence at issue is not relevant to this 

determination. (See People v. Kasim (1997) 56 Cal.App.4th 1360, 1381 [“it 

does not matter whether such a prosecutorial failure [to disclose favorable 

evidence under Brady] is intentional, negligent or inadvertent”.) 

This recording of appellant’s police interrogation was not produced or 

mentioned by the prosecution at any point during the preliminary hearing or 

the first trial that resulted in appellant’s convictions in counts one and four. 

When appellant raised this issue for the first time at the second trial, the 

prosecutor explained that she had not produced this recording of appellant’s 

interrogation, even though she had known that the police report of the incident 

contained the acronym “DICV”, which meant that the interrogation had been 

recorded. (3 RT 4214-4215.) Defense counsel confirmed that he had not been 

aware of the existence of this video until he had asked the prosecutor at the 

second trial about the meaning of this acronym. (3 RT 4214-4215.)  

Nor could appellant have obtained the recording through the exercise of 

due diligence. The police report does not expressly state that the interrogation 

had been recorded, or that video or audio recordings of appellant’s statements 

existed. (See Court Ex. 1 [police report submitted at motion for new trial]; see 

also Attachment 1, below [at p. 64].) The report instead summarily states that 
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the officers advised appellant of his Miranda rights, that appellant waived 

them, and that appellant then admitted using the firearm during the dispute. The 

report further states that the arresting officers were available to testify regarding 

appellant’s statements. This section of the report likewise omits any reference 

to there being a recording of appellant’s statement.  

The only reference in the police report evidencing that a video existed 

is the following: “Our DICV was activated during the initial detention of 

[appellant]...” (Court Ex. 1.) This cryptic acronym cannot excuse the 

prosecution’s failure to produce this video. Defense counsel confirmed at the 

hearing on appellant’s motion for new trial that he was unaware of the meaning 

of this acronym: “I didn’t know what a DICV was. This acronym was never 

identified...This is apparently new technology. I never heard of it before. I 

simply didn’t know...Now I know, but I didn’t know that.” (3 RT 5406.) The 

report itself does not define this acronym. The appellate record contains 

nothing to suggest that this acronym had been defined elsewhere in the 

discovery that had been provided to the defense. It does not even appear that 

this acronym has ever been used or defined in any published California or 

federal case. In other words, this is not an acronym that is so commonly used 

and known that the defense can fairly be charged with knowledge of its 

meaning. It therefore cannot be said that the recording at issue could have been 

obtained through the exercise of due diligence on the part of the defense, so as 

to excuse the prosecution’s failure to produce this video. 

The prosecution was also not excused from producing this video simply 

because the defense did not request it. Rather, the prosecution is required under 

Brady to disclose all favorable evidence to the defense, even in the absence of 

a defense request. (People v. Lucas, supra, 60 Cal.4th at 273.) Nor did the 

prosecutor’s unawareness of this video during the first trial excuse her failure 
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to produce it, because the prosecutor is obligated under Brady to learn of the 

existence of all favorable evidence that is in the possession of the investigating 

police agency. (People v. Salazar, supra, 35 Cal.4th at 1042.) This video was 

in the possession of the investigating police agency, and as a result, even if this 

court gives the prosecutor the benefit of the doubt on this point, and concludes 

that she was actually unaware that the video existed until this issue was first 

raised at the second trial, such that her failure to produce this video before or 

during the first trial was innocent and inadvertent, the prosecutor nevertheless 

failed to perform her duty under Brady to learn of the existence of this 

recording and to then turn it over to the defense before the first trial. (Ibid.)  

In sum, since this video was not produced by the prosecution until after 

the first trial, this evidence was “suppressed” for Brady purposes. 

3.  The Evidence Was Material. 

Evidence is “material” under Brady if “there is a reasonable probability 

its disclosure would have altered the trial result.” (People v. Verdugo, supra, 

50 Cal.4th at 279.) In this context, “reasonable probability” means “a 

probability sufficient to undermine confidence in the outcome.” (People v. 

Hoyos, supra, 41 Cal.4th at 918.) “Materiality includes consideration of the 

effect of the nondisclosure on defense investigations and trial strategies.” 

(People v. Verdugo, supra, 50 Cal.4th at 279.) “The question is not whether the 

defendant would more likely than not have received a different verdict with the 

evidence, but whether in its absence he received a fair trial, understood as a 

trial resulting in a verdict worthy of confidence.” (In re Brown (1998) 17 

Cal.4th 873, 886.) The materiality of withheld evidence must therefore “be 

evaluated in terms of how the result of the proceeding would have been 

different” if the evidence had been produced. (People v. Hoyos, supra, 41 

Cal.4th at 919.) 
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The suppressed recording of appellant’s interrogation was material in 

appellant’s case because, as detailed above, it would have resulted in the 

exclusion of appellant’s statements to police. This is not mere speculation in 

appellant’s case; once this recording had been produced at the second trial, the 

trial court actually did suppress appellant’s statements. But without this 

recording, the prosecutor was able to present appellant’s admissions at the first 

trial. The jury at appellant’s first trial thus heard uncontradicted testimony from 

the arresting officer that appellant admitted using the firearm during an 

argument with John Doe.  

The admission of appellant’s otherwise inadmissible statements to 

police had a substantial impact on the outcome of the first trial. As the high 

court has recognized, “[a] defendant’s confession is like no other evidence. It 

is probably the most probative and damaging evidence...and...a jury may be 

tempted to rely on it alone in reaching its decision.” (Arizona v. Fulminante 

(1991) 499 U.S. 279, 280 [111 S.Ct. 1246, 113 L.Ed.2d 302].) State courts have 

echoed this concern: “[c]onfessions, as a class, will almost always provide 

persuasive evidence of a defendant's guilt and as such, confessions often 

operate as a kind of evidentiary bombshell which shatters the defense.” (People 

v. Gonzalez (2012) 210 Cal.App.4th 875, 884.) “Therefore, the erroneous 

admission of a confession is much more likely to affect the outcome of a trial 

than are other categories of evidence, and thus is much more likely to be 

prejudicial under the traditional harmless-error standard.” (Ibid.)  

In appellant’s case, the first jury would have been far more likely to give 

appellant the benefit of the doubt if it had not been permitted to hear testimony 

about appellant’s inadmissible statements to police. It follows from the above-

noted observations about the nature of confessions in general that, had 
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appellant’s admissions been suppressed, there is at least a reasonable chance 

that the outcome of the first trial would have been more favorable to appellant.  

And even if the recording would not have resulted in the suppression of 

appellant’s statements, the recording would have demonstrated that the 

arresting officer’s version of the interrogation was untrue. Had the jury been 

allowed to hear this evidence, the jurors may very well have been skeptical of 

the entirety of the officer’s testimony. In such a situation, the jurors would have 

been far more likely to give appellant the benefit of the doubt as to all of the 

charges. 

It also bears emphasis that, aside from appellant’s statements to police, 

the remaining evidence of appellant’s guilt in counts one and four was far from 

overwhelming. The prosecution presented no physical evidence to show that 

appellant used the firearm, and there was no recording or corroboration from 

third parties as to what was said between appellant and John Doe. Rather, aside 

from appellant’s inadmissible statements to police, the entirety of the 

prosecution’s case was based on John Doe’s testimony. But if the first jury had 

been inclined to believe all of John Doe’s testimony, then it would likely have 

convicted appellant in counts two and three as well. Instead, the first jury’s 

inability to reach of verdict on counts two and three strongly suggests that the 

jurors did not all believe John Doe’s version of the incident. Had appellant’s 

statements been properly suppressed, or had the arresting officer’s version of 

the interrogation been impeached with this recording, the jurors may have 

found, for example, that the evidence supported reasonable interpretations that 

appellant was merely demanding his money from John Doe and was not 

threatening him, or that John Doe fabricated the part about appellant using a 

gun to make the incident seem more severe than it actually was. So long as the 

jury believed that any such innocent interpretations were “reasonable”, then the 



 

34 
 

jurors would have been obligated to give appellant the benefit of the doubt and 

find him not guilty on those counts. (See 1 CT 90; CALJIC No. 2.01.) But once 

the jury heard uncontradicted and otherwise inadmissible testimony that 

appellant effectively confessed to these counts, the jury was all but certain to 

convict appellant.  

The likelihood of a more favorable result is further evidenced by the first 

jury’s questions and readback requests. The jury at the first trial first asked for 

a readback of the arresting officer’s testimony about where he found the gun, 

and about what appellant said when he was confronted with the gun. (2 RT 718, 

901-905; 1 SUP CT 1.) The prosecutor specifically noted that this request 

included a request for a readback of appellant’s “verbal statement that was 

made post-Miranda at the scene.” (2 RT 903.) The first readback accordingly 

included a readback of the arresting officer’s testimony regarding the 

statements by appellant at issue. (2 RT 903-905.) This request demonstrates 

that the jury considered appellant’s statements to police–or more specifically, 

the officer’s version of appellant’s statements–to be an important part of their 

determination of the case. If the jurors believed that appellant’s statements to 

police were inconsequential to the outcome, then they would not have 

requested that these statements be read back during deliberations.  

After that, the first jury asked for a readback of John Doe’s testimony. 

(2 RT 907-908; 1 SUP CT 4.) But had the jurors been inclined to accept as true 

the entirety of John Doe’s account of the incident, then this readback would 

also have been unnecessary. This request thus similarly demonstrates that the 

jury was struggling with whether to believe the entirety John Doe’s account. 

This too evidences the importance of appellant’s statements to police to the 

jury’s determination at the first trial.  
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Next, the jury asked for legal instructions about how to use the evidence 

that John Doe had been subpoenaed by the prosecution, and about what to do 

if the jury could not reach an agreement. (2 RT 1201-1206; 1 SUP CT 5.) The 

first part of this question again signifies that the jury was scrutinizing John 

Doe’s testimony. If the jury was simply accepting John Doe’s testimony at face 

value, this question, like the readback requests discussed above, would have 

been unnecessary. Also noteworthy is that the second question does not specify 

what the jury’s disagreement was about. The jury might have been referring to 

a disagreement about counts two and three, in which the jury was ultimately 

unable to reach a verdict, but the jury might also have been referring to a 

disagreement about counts one and four. Either way, this question is further 

proof that the jury was not simply accepting the truth of the prosecution’s 

evidence. At least some jurors must have believed that at least some part of the 

prosecution’s case had not been proven, and this was after the jury had already 

heard the officer’s uncontradicted testimony about appellant’s inadmissible 

statements. If these statements had properly been removed from the jury’s 

consideration, or if the officer’s version of events had been impeached by the 

recording, the jurors may very well have resolved their disagreements in 

appellant’s favor.  

After the jury returned its verdicts in counts one and four, and was 

instructed to continue deliberating on counts two and three, the jury submitted 

a note explaining its disagreement: “Some of the jury (a majority) maintain that 

the evidence does not demonstrate guilt beyond a reasonable doubt because: 

(1) there are inconsistencies – John Doe first said he called 911 and then 

corrected that he called his mom. Also, John Doe shifted from reflecting he was 

not afraid to ‘I guess’ to afraid for others. (2) There is a lack of corroborating 

evidence – specifically, the officer’s testimony references an ‘altercation with 
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the cousin but not which altercation nor what specifically happened. (3) The 

witness is not, on the issue of the gun, believable–some jurors maintain that a 

reasonable person would be afraid. Second, John Doe had concern for his 

family but then left them at the house to go to his mom’s place. Last, that John 

Doe called his mom first versus immediately/directly calling 911.” (1 SUP CT 

6.) 

This question provides unique insight into the jury’s evaluation of the 

prosecution’s case. The jury specifically found that John Doe’s account was 

not entirely believable, as evidenced by his inconsistencies about whether he 

called 911 or whether he called his mother, as well as his testimony about 

whether he was afraid. The jurors also astutely noted the inconsistency in John 

Doe’s testimony that he was afraid for the safety of his family but that he 

nevertheless left the family in the home instead of warning the family or 

remaining and calling 911. In addition, this question, like the previously 

discussed readback requests, references the officer’s testimony about 

appellant’s statements. This again signifies that the jury considered the 

officer’s testimony about these statements to be an important, if not 

determinative, piece of evidence. 

This record from the first jury thus demonstrates that the jurors did not 

view the prosecution’s evidence as overwhelming. And this was after 

appellant’s inadmissible statements had been admitted. Given the jury’s noted 

skepticism of John Doe’s account, the most likely explanation for the guilty 

verdicts in counts one and four is appellant’s otherwise inadmissible statements 

to police. Had the prosecution complied with its Brady obligations and 

produced the video of appellant’s statements before the first trial, appellant’s 

statements would almost certainly have been suppressed. Had these statements 

been taken out of the equation, the jurors could easily have given appellant the 
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benefit of the doubt on all of the counts, as at least some jurors did on counts 

two and three. And even if the recording didn’t result in the suppression of 

appellant’s statements, it would have raised a doubt as to the credibility of the 

entirety of the officer’s testimony by showing that his version of the 

interrogation was untrue. This would have left the jury with John Doe’s 

testimony, which the jurors specifically explained was not entirely credible. (1 

SUP CT 6.) 

In assessing the materiality of this evidence, this court also has the 

benefit of being able to compare the outcomes of the first trial and the second 

trial. In the first trial, the officer’s testimony about appellant’s statements were 

admitted into evidence and the jury convicted appellant in counts one and four. 

In the second trial, by contrast, appellant’s statements were excluded and the 

jury acquitted appellant in counts two and three. Indeed, the second jury 

returned its not guilty verdicts in counts two and three after fewer than three 

hours of deliberation. (See 3 RT 4801, 4837-4839 [a.m. session began at 10:50 

a.m.; deliberations commenced at end of a.m. session; lunch recess taken at 

11:53 a.m.; jury returned not guilty verdicts at 2:56 p.m.]) This is consistent 

with the above-quoted observations about the damaging effect of confessions 

on a defendant’s case in general, and further demonstrates the importance of 

this evidence to the outcome of appellant’s case.  

There is thus a reasonable probability, sufficient to undermine 

confidence in the outcome, that, had the prosecution properly produced this 

recording before the first trial, the outcome of the first trial would have been 

more favorable to appellant. At the very least, there is reasonable chance that 

either the exclusion of appellant’s statements or the impeachment of the 

officer’s testimony which would have resulted had the prosecution properly 

produced this evidence before the first trial would have caused at least some 
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jurors to give appellant the benefit of the doubt and find that the prosecution 

had not met its burden of proving all of the elements of counts one and four, as 

they did with counts two and three. (See People v. Soojian (2010) 190 

Cal.App.4th 491, 519-521 [hung jury is a “result more favorable”].) This 

evidence was therefore “material” for Brady purposes.  

The prosecution’s failure to produce this recording before the first trial 

amounted to a Brady violation for these reasons. Accordingly, appellant’s 

convictions in counts one and four must be reversed.  

E. The Trial Court Erred by Denying Appellant’s Motion for New Trial 
on this Basis.  

The trial court also erred in denying appellant’s motion for new trial on 

the ground that the prosecutor committed a Brady violation by failing to 

disclose this video of appellant’s interrogation before the first trial. Reversal is 

required for this reason as well.  

Although the denial of a new trial motion is generally reviewed for an 

abuse of discretion, where the asserted abuse of discretion is the failure of the 

trial court to recognize violations of the defendant's constitutional rights, such 

as where a motion for new trial is based on an alleged Brady violation, the 

determination of whether the trial court abused its discretion includes an 

analysis of the underlying constitutional claim. (People v. Hoyos, supra, 41 

Cal.4th at 917, fn. 27.) Since appellant’s new trial motion was based on an 

asserted Brady violation, the trial court’s ruling on appellant’s new trial motion 

should not be reviewed under a deferential abuse of discretion standard. It must 

instead be reviewed in light of the merits of the underlying Brady claim. This 

is because a trial court’s “discretion is always delimited by applicable legal 

standards, a departure from which constitutes an abuse of discretion.” (People 

v. Whitaker, supra, 213 Cal.App.4th at 1007 .) If the Brady claim was 
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meritorious, then the trial court’s denial of appellant’s motion for new trial was 

legally incorrect, such that this ruling was an abuse of discretion. 

Appellant’s Brady claim was meritorious for the reasons detailed above 

(Section I(D), above [at pp. 21-38]): (1) this recording was favorable to the 

defense because it showed that appellant’s admissions were obtained in 

violation of Miranda and also was admissible to impeach the arresting officer, 

(2) this recording was suppressed by the prosecution, in that the prosecutor 

failed to produce this recording until after the first trial, and (3) this recording 

was material because without appellant’s statements to police, or alternatively 

with this evidence to impeach the officer’s credibility, the prosecution’s case 

would have been substantially weaker. For these same reasons, by denying 

appellant’s new trial motion, the trial court misapplied the law governing the 

asserted Brady violation. It follows that the trial court’s denial of appellant’s 

new trial motion was an abuse of discretion. (See People v. Knoller, supra, 41 

Cal.4th at 156 [trial court abuses discretion if decision is based on “an incorrect 

legal standard”]; see also People v. Uribe, supra, 199 Cal.App.4th at 858 [trial 

court’s exercise of discretion “must be...guided by legal principles and policies 

appropriate to the particular matter at issue”].)  

It also bears emphasis that the trial court focused on irrelevant factors in 

evaluating appellant’s new trial motion. (See People v. Knoller, supra, 41 

Cal.4th at 156 [trial court abuses discretion by basing decision on 

“impermissible factors”].) The trial court noted that appellant did not raise a 

Miranda objection at the first trial, and mistakenly believed that this point 

“should resolve the issue.” (3 RT 3 5402.) This point did not resolve the issue, 

however, because the suppressed evidence is what showed the existence of the 

Miranda violation in the first place. If appellant had raised a Miranda objection 

before the video had been produced, the objection would likely have been 
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overruled given the state of the record at the time. Appellant’s failure to raise a 

Miranda objection at the first trial was therefore irrelevant to the Brady 

analysis.  

The trial court then stressed that the defense did not make a discovery 

request before the first trial. (3 RT 5405.) But a defense request is not required 

to trigger the prosecution’s duty under Brady to disclose favorable evidence to 

the defense. (See People v. Lucas, supra, 60 Cal.4th at 273 [Brady material 

must be disclosed to defense “even though there has been no request by the 

accused”].)  

The court next stated that this video “doesn’t go to guilt or innocence 

technically...” (3 RT 5407.) But the determination of whether evidence is 

favorable for Brady purposes does not depend on whether the evidence relates 

to factual guilt or innocence. The question is whether the evidence would help 

the defense case or hurt the prosecution’s case. (In re Sassounian, supra, 9 

Cal.4th at 544.) This video would have helped the defense case and hurt the 

prosecution’s case here because it would have provided the basis for a 

meritorious motion to suppress appellant’s inculpatory statements to police, or 

at the very least would have been admissible to impeach the arresting officer.  

Finally, in deciding this issue, the court returned to its original 

reasoning: “there was no [Miranda] objection that was interposed during the 

first trial on the case. And I think that that pretty much resolves the issue. So 

I’ll deny the motion for new trial.” (3 RT 5413.) But if the trial court’s logic 

were correct, this would create an end run around Brady. The prosecution could 

selectively withhold evidence that would provide the basis for a meritorious 

objection to inculpatory evidence that the prosecution intends to present at trial, 

and then argue that the defense forfeited a claim about the prosecution’s 

suppression by failing to object to the evidence that was admitted, even though 
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the facts showing the basis for the objection were not known to the defense 

because they had been suppressed by the prosecution.  

In other words, the trial court did not properly analyze appellant’s Brady 

claim. The Brady analysis in this situation must focus on the effect that the 

suppressed evidence would have had on the admissibility of the evidence that 

the prosecution presented. In appellant’s case, the defense would not have 

known that there was a reason to object to appellant’s statements on Miranda 

grounds until the prosecutor produced the video that showed the Miranda 

violation at the second trial. The trial court was consequently incorrect in 

concluding that appellant’s failure to raise a Miranda objection at the first trial, 

before the video had been produced, is the point that resolved the asserted 

Brady violation. (3 RT 5413.)  

The trial court’s evaluation of appellant’s Brady claim at the hearing on 

appellant’s new trial motion thus focused on impermissible factors and an 

incorrect legal standard, such that the court abused its discretion in its ruling on 

this issue. (People v. Knoller, supra, 41 Cal.4th at 156.)  

But regardless of the flaws in the trial court’s reasoning, since the 

underlying Brady claim was meritorious for the reasons stated above (see 

Section I(D), above [at pp. 21-38]), the trial court erred by denying appellant’s 

motion for new trial. (See People v. Hoyos, supra, 41 Cal.4th at 917, fn. 27 

[review of denial of motion for new trial includes review of merits of 

underlying constitutional claim].) Appellant’s convictions in counts one and 

four must be reversed for these reasons as well.  
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II 

Prosecutorial Misconduct Denied Appellant a Fair Trial and Due 
Process of Law 

A. Introduction/Summary of Argument 

The role of a prosecutor is to see that those accused of crime are 

afforded a fair trial.  This obligation “far transcends the objective of 

high scores of conviction . . . .”  (People v. Andrews (1970) 14 

Cal.App.3d 40, 48.)  In this case, the prosecutor refused to let the trial 

court’s evidentiary rulings and the rules of evidence hamper the way she 

was going to present her case.  She plowed ahead and presented 

inadmissible evidence despite the rules.  These were not minor isolated 

acts of misconduct; even though she was repeatedly admonished and 

defense objections were sustained, the misconduct persisted.   

The trial court denied the defense’s multiple motions for a 

mistrial on the grounds of prosecutorial misconduct.  (3RT 387-389; 

401-402; 6RT 1414.)  However, the trial court found that the 

prosecutor had acted deliberately to force the court to declare a mistrial 

when she impugned the integrity of the court.  (7RT 1510.)  

Notwithstanding the fact that the trial court acknowledged at least ten 

instances of prosecutorial misconduct (7RT 1513), it denied the defense 

motion for a new trial.  (3RT 389; 402; 6RT 1417.)   

“A prosecutor has a duty to prosecute vigorously.  ‘But, while 

he may strike hard blows, he is not at liberty to strike foul ones.  It is 

as much his duty to refrain from improper methods calculated to 

produce a wrongful conviction as it is to use every legitimate means to 

bring about a just one.’”  (People v. Pitts (1990) 223 Cal.App.3d 606, 

691, citing Berger v. United States (1935) 295 U.S. 78, 88 [55 S.Ct. 
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629, 79 L.Ed. 1314].)  

The applicable federal and state standards regarding findings of 

prosecutorial misconduct are well established.  Our Supreme Court has 

set out the standard for appellate review under both federal as well as 

state law: 

A prosecutor’s conduct violates the Fourteenth 
Amendment to the federal Constitution when it infects the 
trial with such unfairness as to make the conviction a 
denial of due process.  Conduct by a prosecutor that does 
not render a criminal trial fundamentally unfair is 
prosecutorial misconduct under state law only if it involves 
the use of deceptive or reprehensible methods to attempt to 
persuade either the trial court or the jury.  Furthermore, 
and particularly pertinent here, when the claim focuses 
upon comments made by the prosecutor before the jury, 
the question is whether there is a reasonable likelihood that 
the jury construed or applied any of the complained-of 
remarks in an objectionable fashion. 
 

(People v. Morales (2001) 25 Cal.4th 34, 44; Darden v. Wainwright 

(1986) 477 U.S. 168, 181 [106 S.Ct. 2464, 91 L.Ed.2d 144]; U.S. Const. 

14th Amend.)  As set forth below, the prosecutor used deceptive and 

reprehensible methods to attempt to persuade both the trial court and the 

jury.  Under both state and federal law, reversal is required.  

B. This Issue is Properly Before This Court 

While defense counsel did not object to every instance of 

prosecutorial misconduct discussed herein, the defense made 

numerous objections throughout trial and several motions for mistrial 

on the grounds of prosecutorial misconduct.  Further, counsel moved 

for a new trial on that ground.    
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The general rule is that a prosecutorial misconduct claim is 

waived unless defendant assigned misconduct in a timely fashion and 

on the same ground and requested that the jury be admonished to 

disregard the impropriety.  (See, e.g., People v. Hill (1998) 17 Cal.4th 

800, 820.)  Because of the seriousness of the prosecutor’s unethical 

conduct, appellant should not be precluded from raising the balance of 

the misconduct issues for the first time on appeal because it implicates 

his important federal constitutional rights under the Fifth, Sixth and 

Fourteenth Amendments.  (See § 1259; People v. Vera (1998) 15 

Cal.4th 269, 276-277.)  But, in the event this court deems any of the 

instances of misconduct waived for counsel’s failure to make timely 

objections, counsel was ineffective.  (See post, Issue VIII.)  

Furthermore, even if the additional instances of prosecutor’s 

misconduct were waived, they should be considered as part of the 

entire context affecting the fairness of the trial and as part of the 

prejudice analysis.  (See United States v. Young (1985) 470 U.S. 1, 

11-12  [105 S.Ct. 1038, 84 L.Ed.2d 1]; People v. Herring (1993) 20 

Cal.App.4th 1066, 1075-1076 [in determining prejudice, court should 

look to waived instances of misconduct as well as preserved 

instances].) 

C. The Prosecutor Committed Misconduct By Deliberately Placing 
Inadmissible Evidence Before the Jury   

 
 The prosecutor committed misconduct by deliberately offering 

inadmissible evidence.  “The deliberate asking of questions calling for 

inadmissible and prejudicial answers is misconduct.”  (People v. 

Fusaro (1971) 18 Cal.App.3d 877, 886, disapproved on another 

ground in People v. Brigham (1979) 25 Cal.3d 283, 291-292.) 
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Generally, a lawyer cannot use subterfuge to place before a jury 

matters which it cannot properly consider.  (People v. Daggett (1990) 

225 Cal.App.3d 751, 759.)  And, a prosecutor cannot use argument or 

questioning as a basis to testify before the jury.  (See People v. Hill, 

supra, 17 Cal.4th at p. 827-28.)  Here, there were numerous instances 

in which prosecutor R.R. tactically and deliberately placed 

inadmissible and prejudicial evidence in front of the jury, knowing it 

would be stricken, but knowing it would further her case against 

appellant.   

i. The prosecutor introduced Evidence Code section 1109 
evidence without prior notice or evaluation under Penal 
Code section 352 as required by statute and in violation 
of the trial court’s prior ruling 

  
 Evidence Code section 1109 is limited to prior acts of domestic 

violence in prosecutions for domestic violence; the statute requires 

pretrial notice to the defendant and a determination the evidence is not 

inadmissible pursuant to Evidence Code section 352.  (People v. 

Johnson (2000) 77 Cal.App.4th 410, 416-417, 420; Evid. Code, § 

1109, subds. (b)&(d)(3).)  At an Evidence Code section 402 hearing, 

the parties litigated the admission of three prior acts of domestic 

violence.  (2RT A-30-57.)  The trial court ruled that appellant’s 

statements including his statements admitting prior domestic violence 

and a prior act of violence (the 1998 assault against another 

individual) were admissible.  (2RT A-57.)  Until it heard what the 

prosecutor intended to introduce on the priors, the court excluded 
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other evidence relating to the specific instances in 1989 and 1995.  

(2RT A-57.) 14   

 Despite the court’s clear ruling on the four litigated prior acts, 

prosecutor R.R. asked V.M., Jane Doe’s friend, if she had ever seen 

injuries on Jane Doe.  V.M. described a wrist injury and was going to 

relate what Jane Doe had told her about it when the trial court 

sustained the defense objection.  (4RT 690.)  R.R. explained that she 

had not anticipated V.M.’s answer.15  The court told R.R. to stay away 

from what appeared to be prior act evidence that had not been 

prelitigated.  (4RT 691.)   

 Undeterred by that admonishment, during R.R.’s cross 

examination of Dr. S.U. (one of Jane Doe’s treating physicians) she 

asked Dr. S.U. about an incident in 1999 when Jane Doe went to 

hospital with injuries and reported that a neighbor had beat her up.  

(5RT 931.)  It appears that the defense objected off the record.  (See 

5RT 935.)  The court admonished R.R. for disregarding its prior 

rulings.  (5RT 935-937.)  R.R. acknowledged that the court had told 

the parties not to talk about “any instances of violence by [appellant].”  

(5RT 963.)  She had thought that did not preclude her from asking 

about violence against Jane Doe if Jane Doe had lied when she told 

the doctor that a neighbor beat her up.  (5RT 963-964.)  R.R. further 

explained that she had noticed the 1999 incident in the medical record 

                                                           
14 After the close of the prosecution’s case-in-chief, the parties agreed 
to stipulate to three prior incidents of misdemeanor domestic violence 
– two in 1989 and one in 1995.  (4RT 716, 735-736, 753-755.)   
 
15 However, if R.R.’s statement were true, there would have been no 
point in asking that specific question. 
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as Dr. S.U. was testifying (5RT 967) but did not ask to approach 

because the court had rebuffed her prior requests for a sidebar.  She 

told the court, “Well, you know, when I ask, I just get yelled at in 

front of the jury.”  (5RT 968.)16  Thus, by her own admission, she 

simply went ahead and introduced evidence of the 1999 incident in 

violation of the statute and the court’s prior orders. 

ii. The prosecutor defied the trial court’s order when she
argued the inadmissible 1999 incident by insinuation

The trial court specifically ruled “it was not going to allow 

either side to argue that the 1999 incident was connected to this 

defendant either directly, indirectly, by speculation, by insinuation or 

by any other means.”  (6RT 1212, 1277.)  However, during closing 

argument prosecutor R.R. indirectly and by insinuation alluded to the 

1999 incident.  She told the jury, 

He threatened to kill [Jane Doe].  And I don’t think 
I can say it better than Detective C.N. said, since the mid 
80s up until 2002 he has been arrested, in jail, restraining 
order, for these types of behaviors. . . .  It is not ancient 
history.  It is his history.   

(6RT 1351.)  

Defendant’s not so ancient history of violence, let’s 
take a look . . . And we heard from Detective [H.K.] again, 
and I say this for the last time.  Not all victims report all 
incidents all the time.  And sometimes even when they do, 
they’re not telling the truth.   

16 Most of the prosecutor’s arguments with the court about evidentiary 
rulings occurred at sidebars.  (See 3RT 319-320, 387-389; 401-402.)  
It does not appear from the record that the trial court had ever “yelled” 
at R.R. in front of the jury.  (See also 2RT 66-67; 3RT 342-343.) 
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(6RT 1397.) 

The prosecutor defied the court’s order because the only 

evidence that related to Detective H.K.’s “sometimes even when they 

do, they’re not telling the truth” testimony was Dr. S.U.’s testimony 

that in 1999, Jane Doe went to the emergency room with injuries and 

reported that a neighbor had beat her up.  (See also post, Issue II, 

subd. (E).)

iii. The prosecutor introduced inadmissible hearsay in the
guise of questions

It is misconduct for a prosecutor to intentionally elicit 

inadmissible testimony.  (People v. Chatman (2006) 38 Cal.4th 344, 

370-380.)  Prosecutor R.R. introduced inadmissible hearsay in the 

guise of questions to her witnesses.  During her direct examination of 

Officer M.G. she asked,  

R.R.: Did you interview a Dr. T.C.?   

M.G.: Yes.  I’m sorry.  That’s her dentist.   

R.R.: Remember when you stated in your interview to the 

defendant, you had mentioned a doctor who had stated 

that Jane Doe was in fear of the victim – Jane Doe was in 

fear of the defendant?   

M.G.:  Yes.  

(4RT 615.)     

Despite the trial court’s sustaining the defense hearsay 

objection and motion to strike, the prosecutor did the exact same 

thing during Jane Doe V.M.’s testimony:  



31 

R.R.: Do you remember telling Detective M.G. that the victim 

was afraid of Redacted  

V.M.: Yes.  

(4RT 691.)  

Even though the trial court struck both answers, the jury heard 

both witnesses affirm the inadmissible “fact” that Jane Doe had told 

others that she was afraid of appellant.  As a seasoned homicide 

prosecutor,17 R.R. had to have known that her questions were leading 

and elicited inadmissible hearsay answers.  Yet, not once, but twice 

the same day, she plowed ahead to get that “evidence” before the jury. 

It is also misconduct to question a witness solely to get facts 

implied by a question in front of the jury because, “[b]y their very 

nature [such] questions suggested to the jurors that the prosecutor had a 

source of information unknown to them which corroborated the truth of 

the matters in question.”  (People v. Wagner (1975) 13 Cal.3d 612, 

619.)  The prosecutor’s practice of asking questions for the purpose of 

getting before the jury the “facts,” insinuations, and suggestions 

contained within the question persisted throughout trial despite the 

defense’s objections and the court’s rulings sustaining the objections.  

(See 2RT 66 [“And are bodies usually hidden when you go check the 

welfare on [sic]?”], [“Did you find it unusual that, although you were 

in this room there, the odor is very strong, that you can’t find the 

body?”]; 73 [“Would it be fair to say he was nonchalant? . . . was he 

crying?”]; 3RT 340 [“But sick people do get – get murdered once in a 

while; don’t they?”]; 3RT 387 [“Was another one taking part in a 52 

17 Prosecutor R.R. stated she had been a deputy district attorney for 
over eight years and tried over 70 trials.  (RT Aug 13.) 

Appellant?
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session – or 52 sessions of domestic violence counseling?”]; 4RT 620 

[“Do you use [a lie detector test] for investigative purposes when you 

don’t know who the killer is?”]; 5RT 925 [when Dr. S.U. answered 

that he learned of Jane Doe’s death when her records were 

subpoenaed, R.R. told the jury, “And that was only when there was 

someone charged with helping her along in her passage . . .”]; 5RT 

1084 [“And, also, you described him as hypermasculine?”].) 

It is reasonable to assume that, in spite of the defense’s numerous 

sustained objections and the striking of the answers, the jury could not 

entirely disregard what was squarely presented to it in the prosecutor’s 

loaded questions and comments to the witnesses. 

iv. The prosecutor introduced evidence that had been ruled
irrelevant

The defense called Dr. S.B. as an expert witness to give 

evidence on appellant’s mental deterioration, his history of strokes 

and epilepsy.  (See RT 42-43; 6RT 1221.)  On the prosecutor’s 

motion, the court agreed with the prosecutor that appellant’s history 

and the statements he made were not at issue; it precluded Dr. S.B. 

from testifying about codependency or appellant’s medical history and 

limited his testimony to the tests he conducted on appellant and the 

test results.  (5RT 1078-1079.)  This ruling was detrimental to the 

defense because it had depended on Dr. S.B. to testify about 

appellant’s stroke, seizures and cancer, which had contributed to his 

organic brain damage.  (See 2RT 42-43 [defense opening statement].)  

During the defense direct examination of Dr. S.B., R.R. asked 

for a sidebar.  R.R. pointed out that Dr. S.B. was getting “dangerously 

close” to talking about appellant’s medical history.  The trial court 
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agreed and admonished defense counsel to ask very specific questions 

about the tests and not to get into appellant’s medical history.  It told 

Dr. S.B. to pay careful attention and answer only the question.  (5RT 

1048-1049.)  As directed by the court, the defense focused its direct 

examination on the tests, comprising 14 pages of transcript.  (5RT 

1044-1058.)   

But, during prosecutor R.R.’s cross-examination of Dr. S.B., 

she selected several of appellant’s statements that had been 

documented in Dr. S.B.’s report, told him what appellant had said, and 

asked Dr. S.B. if appellant had told him that.  (See 5RT 1067-1070, 

1072, 1075-1076.)  Those questions were asked for the purpose of 

getting before the jury appellant’s hearsay statements together with 

the insinuations and suggestions they inevitably contained.  (See 

People v. Lo Cigno (1961) 193 Cal.App.2d 360, 388.)  She also 

started eliciting answers about appellant’s medical history.  (See 5RT 

1077-1078.) 

At the defense request, the court called a sidebar.  (5RT 1078.)  

The prosecutor argued that the court’s ruling on her motion that had 

limited Dr. S.B.’s testimony to the tests he conducted and appellant’s 

test results, and precluded testimony about codependency, appellant’s 

history, and his statements to Dr. S.B., applied only to the defense 

because the defense would have used the hearsay statements for the 

truth of the matter, but she was using the hearsay to impeach 

appellant’s test results.  (5RT 1079.)  The court pointed out that what 

R.R. wanted was not fair – she was taking selective negative history to 

show that appellant was outlandish and not credible, but had obtained 

a ruling to exclude all the other history that was positive for the 
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defense.  Since she had “opened the can of worms,” the court decided 

to allow both sides to go into appellant’s history.  (5RT 1080.)   

During R.R.’s cross-examination, entailing 47 pages of 

transcript (5RT 1058-1078, 1081-1086, 6RT 1219-1240), R.R. 

repetitively related statements that appellant told Dr. S.B. to sully 

appellant’s character and to suggest that appellant had purposefully 

falsified his test results.  (See e.g. 5RT 1068 [“You know, Mr. – Dr. 

S.B., I’m talking about when the defendant told you that he rescued a 

sinking ship loaded with Malaysian logs, that the captain of the boat 

died in his arms when he tried to give him CPR, and that he failed in 

his CPR and the man was half eaten by great white sharks.  When the 

defendant told you that, right?”]; 1076 [“And didn’t he also describe 

his wife as not being an angel? . . . “So this man’s on trial for murder 

of his wife, but he told you that she wasn’t an angel?”]; 6RT 1232 

[“And in the report didn’t the defendant admit that he knew he had a 

restraining order or that his wife had a restraining order against 

him?”].)  She made the point over and over again that appellant could 

have fooled his doctors into believing that he had brain damage.  (5RT 

1061-1062, 1064, 1068, 1071, 6RT 1233, 1237, 1239-1240.) 

R.R.’s tactic to manipulate the defense evidence to her 

advantage was deceptive and reprehensible.  Had the trial court not 

made the initial ruling limiting the defense, and had the defense been 

able to anticipate that the prosecution might use appellant’s statements 

and history to impeach Dr. S.B. and to sully appellant’s character, the 

defense would have been able to address those matters during direct, 

rather than sustain the attack from behind.  Redirect could not undo 

the damage rendered by R.R.’s unfair tactic.  (See 6RT 1240-1243.) 
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v. The prosecutor violated Civil Procedure Code Section
273(b) during closing argument

During closing argument, prosecutor R.R. violated Civil 

Procedure Code Section 273(b) by using and citing a rough draft of 

the transcript during her closing argument and failing to tell the jury it 

was not the official transcript.  (See 6RT 1375-1376.)  She put a 

statement by Dr. R.A., the defense’s forensic coroner, on the overhead 

and read it as a “quotation” from his testimony.  (6RT 1346.)  She was 

admonished for her error.  (6RT 1376.) 

In her opposition to appellant’s new trial motion, R.R. asserted 

that it was not prejudicial misconduct to use the rough draft quote and 

pointed out, “there is no allegation by the defense that either the rough 

draft, or the People, had misquoted R.A. in any way . . . the act of 

citing to a rough draft . . . is not by itself prejudicial misconduct, 

especially since the defendant does not allege that R.A. was 

misquoted in any way.”  (2CT 466.)  Her argument was deceptive.  

What was not apparent to the court or the defense was that R.R.’s 

publication of Dr. R.A.’s statement was in fact deceptive.  She told the 

jury,  

[T]here was one thing that Dr. R.A. said that I 
thought he said better than  I could ever say.  And so I 
asked the court reporter to print it out, and I reproduced it 
on this page. . . . But he acknowledges that there are those 
homicides –  there are those murders which basically in his 
own words he says “It means a circumstance of the case in 
your mind is entirely consistent with a homicide, but you 
don’t know why or how it could have happened.  You’re 
convinced that there’s no way this person could have died 
under the circumstances under which they’re found due to 
anything other than some sort of homicidal violence.  You 
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don’t know how it happened versus just saying 
undetermined,” meaning [Jane Doe]’s dead.   

(6RT 1346.)  

However, on the official certified transcript, Dr. R.A. had 

explained the term of art “homicidal violence of undetermined 

etiology” as follows: 

It means the circumstances of the case to your 
mind are entirely consistent with a homicide, but you 
don’t know why or how it could have happened.  Usually 
I use this terminology when you have, for instance, a 
young healthy victim, and you can’t find any anatomic or 
circumstances that would explain how the death 
occurred.  But you’re convinced that there’s no way this 
person could have died under the circumstances under 
which they’re found due to anything other than due to 
sort of homicidal violence.  So it’s a – it’s a more 
definitive statement in terms you’re sure it’s homicide, 
you don’t know what happened.   

(5RT 1032, italics added.)  

The record shows that R.R. omitted an entire sentence between 

the first and second sentence (indicated in italics in the official 

version) when she “quoted” Dr. R.A..  During his testimony Dr. R.A. 

had tried to explain that the term did not usually apply “in the 

circumstances where you have a victim with a large amount or a 

number of preexisting medical conditions.”  (5RT 1033.)  This case 

was such a case.  R.R.’s omission was deceptive, not only because she 

misquoted Dr. R.A. and took his statement out of context, but also 

because she expressly pointed out in her opposition that the defense 

did not allege that she had misquoted Dr. R.A., when, in fact, she had 

misquoted him by omitting an important qualifying part of his 
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explanation.  Thus, to the jury, when she “quoted” Dr. R.A., it 

appeared as if Dr. R.A. was, in fact, describing her case.      
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D. The Prosecutor Committed Prejudicial Misconduct By Referring 
to a Fact of Prior Domestic Violence and Casting It as the 
Opposite of What She Knew to Be True  

The prosecutor has a duty not to argue false evidence to the 

jury.  (Brown v. Borg (9th Cir. 1991) 951 F.2d 1011, 1015, citing 

Miller v. Pate (1967) 386 U.S. 1, 7 [87 S.Ct. 785, 17 L.Ed.2d 690].)   

It is improper for a prosecutor to argue an inference exists when he 

knows the opposite to be true.  (People v. Miller (1963) 211 

Cal.App.2d 569, 578.)  Moreover, where the argument appears to 

incorporate facts not in evidence, it violates a defendant’s rights to 

confrontation under the Sixth Amendment to the federal constitution.  

(People v. Herring, supra, 20 Cal.App.4th at pp. 1076-1077 [a 

prosecutor’s argument that implies the prosecutor knew facts not in 

evidence violates the Sixth Amendment]; see also Malkasian v. Irwin 

(1964) 61 Cal.2d 738, 747 [“There can be no doubt that to argue facts 

not justified by the record, and to suggest that the jury could 

speculate, was misconduct”].) 

During closing argument, the prosecutor referred to appellant’s 

1989 misdemeanor conviction for spousal abuse stating, “How does 

redness to the neck happen?  How does that happen?  Probably by 

choking.”  (6RT 1398.)  However, she knew from the police report 

that Jane Doe told the police that appellant had held a knitting needle 

to her neck and jabbed at her neck with it.  (See 2CT 487-488.)   

The court sustained the defense objection and said, “Counsel 

has crossed the line.”  In defiance of the court’s admonishment, R.R. 

told the jury, “You be the judges.  In your own personal experience, 
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how does redness of the neck happen?” – still insinuating that 

appellant had choked Jane Doe.  (6RT 1398.)18     

Prosecutor R.R. had actual knowledge that the redness to Jane 

Doe’s throat was not from choking.  (See 2CT 487-488.)  In the police 

report (the only source of information anyone had about what had 

happened) Jane Doe told the police that appellant had grabbed her by 

the shoulder, threw her against the closet wall and held her there.  

(Ibid., see 2RT A-55-56.)  Jane Doe’s statement was quite detailed; 

she specifically said she had been jabbed in the neck with the pointed 

end of a knitting needle.  The police reported bruises and swelling to 

Jane Doe’s shoulder and redness to her neck area.  (See 2CT 488.)   

The reason the jury was not told about the knitting needle was 

because the court had ruled that the jury could be told of Jane Doe’s 

injuries, but not how she said they were inflicted.  (4RT 753.)  R.R. 

argued that she had wide latitude to draw the inference that appellant 

had been choking Jane Doe based on Jane Doe’s statement that 

appellant held her against the closet.  (See 2CT 477.)  To the contrary, 

had the jury been apprised that Jane Doe reported she was jabbed in 

the neck with a knitting needle, any reasonable juror would have 

connected the redness to her neck with the knitting needle, not with 

choking.   

18 In a sidebar discussion after prosecutor R.R. was admonished for 
suggesting that appellant had choked Jane Doe, when the court asked 
prosecutor R.R. if she wished to put comments on the record relating 
to her misconduct, she answered, “Sure.  Number one, I don’t believe 
that I said it was due to choking, the redness on her neck.”  (6RT 
1476.)  Even in her opposition to the new trial motion, prosecutor R.R. 
denied that she committed misconduct.  (See 2CT 458-460.)   
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In People v. Daggett, supra, 225 Cal.App.3d 751, the 

prosecutor asked the jurors to draw an inference that they might not 

have drawn if they had heard the evidence the judge had excluded.  

The Daggett court stated, “[The prosecutor], therefore, unfairly took 

advantage of the judge’s ruling. Vigorous advocacy is admirable, but 

when it turns into a zeal to convict at all costs, it perverts rather than 

promotes justice.”  (People v. Daggett, supra, 225 Cal.App.3d at p. 

758.)  Here, as in Daggett, the prosecutor took advantage of the 

judge’s ruling to not mention the hearsay facts of the prior domestic 

violence, but allowed mention of the specific injuries.  The false 

insinuation that appellant had tried to choke Jane Doe was highly 

prejudicial because although jabbing with a knitting needle is 

injurious and threatening, choking, like putting a pillow over a 

person’s face (R.R.’s theory of how appellant killed Jane Doe), is 

serious life-threatening force. 

E. The Prosecutor Committed Prejudicial Misconduct By 
Misrepresenting Facts During Closing Argument 

“Although prosecutors have wide latitude to draw inferences 

from the evidence presented at trial, mischaracterizing the evidence is 

misconduct.  [Citations.]  A prosecutor’s ‘vigorous’ presentation of facts 

favorable to his or her side ‘does not excuse either deliberate or 

mistaken misstatements of fact.’  [Citation.]”  (People v. Hill, supra, 17 

Cal.4th at p. 823.) 

Prosecutor R.R. mischaracterized the evidence when she told 

the jury that appellant said, “‘Well, I’d like to see those records where 

I hospitalized the victim.’”  She commented, “Hey, you just admitted 
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it.”  (6RT 1391.)19  She told the jury again, “He’d like to see these 

reports of her being hospitalized.  He wanted to see these domestic 

violence reports.”  (6RT 1401.)  However, the record shows that 

appellant told the police he wanted to see the forensic report.  He said, 

“But for your sake I wanna see the report myself on her forensic 

thing.”  (2CT 258.)  After the police told him it looked liked Jane Doe 

had head trauma and a stab wound to her chest (see 2CT 289) and 

accused him of sending her to the hospital after he beat her up, he 

said, “Maybe she had to go for a check up.  I don’t know what she 

did.  Now, I would like the information myself, because I don’t wanna 

. . . . I wanna see – I’d like to see the forensic thing because swear to 

God she died of natural causes.  I didn’t hit her . . . and I sure as shit 

didn’t know about the stab wound.”  (2CT 312.) 

 Additionally, during closing argument, prosecutor R.R. 

mischaracterized appellant’s statements when she said he offered to 

take a lie detector test to make himself look good, knowing he would 

not be given one because he had been told repeatedly that they were 

not admissible.  (6RT 1391.)  The record shows appellant asked for a 

lie detector test before the officer told him that it was not admissible 

at trial.  (2CT 292.) 

 The trial court also found that prosecutor R.R. committed 

misconduct by trying to make this case a trauma case.  (7RT 1525.)  

The autopsy revealed no evidence of trauma; there was no evidence of 

either blunt force or sharp force trauma.  (3RT 328-329.)  According 

                                                           
19 This statement from R.R. was another indirect argument that 
appellant “admitted” being the perpetrator in the 1999 incident.  (See 
ante, Issue II (c)(ii).) 
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to the coroner, decomposition could mask only superficial injuries.  

(3RT 329.)  However, during closing argument R.R. told the jury, 

“We only have a defendant[’]s self-serving statements.  But we do 

have this.  We have the trauma that she suffered.  The reason the 

defendant had to keep her body in and have decomp eat away the 

remains of whatever trauma she faced on her face, to bleed this kind 

of blood, she did not go gentle into that good night.  She had trauma 

that can not be explained . . . .”  (6RT 1387, see also 6RT 1393-1394, 

1405 [“all that trauma”].)     

F. The Prosecutor Engaged in Rude and Intemperate Behavior 
With a Defense Witness 

As our high court explained in People v. Hill, supra, 

Prosecutors, however, are held to an elevated 
standard of conduct.  “It is the duty of every member of 
the bar to ‘maintain the respect due to the courts’ and to 
‘abstain from all offensive personality.’ [Citation].  A 
prosecutor is held to a standard higher than that imposed 
on other attorneys because of the unique function he or 
she performs in representing the interests, and in 
exercising the sovereign power, of the state.  [Citation].  . 
. .  [T]he prosecutor represents ‘a sovereignty whose 
obligation to govern impartially is as compelling as its 
obligation to govern at all; and whose interest, therefore, 
in a criminal prosecution is not that it shall win a case, 
but that justice shall be done.’  [Citation].  Prosecutors 
who engage in rude or intemperate behavior, even in 
response to provocation by opposing counsel, greatly 
demean the office they hold and the People in whose 
name they serve.  [Citations].  

(People v. Hill, supra, 17 Cal.4th at p. 819.) 

Prosecutor R.R. was rude and offensive to the defense expert 

Dr. R.A. and indirectly to the defense.  “[C]omments by prosecutors 
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to the effect that a defense attorney’s job is to mislead the jury in 

order to garner an acquittal for his client is not only distasteful but 

borders on being unethical. [Citation.]  Such comments serve to 

denigrate the legal profession in the eyes of the jury and, 

consequently, the public at large.  The responsibility of both the 

prosecution and the defense is the same – to assist in the search for the 

truth. . . . Suggestions to the contrary by either side should not be 

tolerated by either the trial judge or the bar.”  (United States v. Linn 

(10th Cir. 1994) 31 F.3d 987, 993.) 

When prosecutor R.R. cross-examined Dr. R.A., the defense 

forensic coroner, she used demeaning language when she asked him, 

“How much do you get paid to be a consultant when you moonlight as a 

consultant?”  (5RT 993.)  She also told him, “So basically you only 

looked at [Dr. V.P.’s] report, and you got paid your two grand, and then 

you came in and told this jury that he was wrong?”  (5RT 1018.)  And 

when R.R. asked Dr. R.A. about another case in which he had testified 

as an expert (the Z.G. case) and he answered that he did not know if the 

other experts on that case were paid for testifying for the defense, she 

said, “But they were also so-called expert witnesses for the defense? . . . 

And to get the defendant off, right?”  (5RT 1043.)  

R.R.’s questions pointedly suggested that Dr. R.A. was being 

used by the defense to mislead the jury from the truth and to “get 

appellant off.”   

G. The Prosecutor Improperly and Deliberately Appealed to the 
Jury’s Sympathy, Passion, and Prejudice 

Appealing to the sympathy, passions and prejudices of the jury 

is prosecutorial misconduct.  (People v. Pensinger (1991) 52 Cal.3d 
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1210, 1250.)  

Exhibit 26 is a photo of Jane Doe’s decomposing body lying on 

her right side with her hands up towards her head.  Her entire body is 

discolored, blackened, and bloated.  Her head is on a pillow with a pink 

cover.  The pillow has dried body fluid stains.  There are maggots 

around her head.  Exhibit 27 is a close up of her head and pillow, the 

spots are maggots.  (2RT 115-116.)  The defense did not object to the 

admission of these photos.  Prosecutor R.R., however, repeatedly 

exposed the jury to these photos with the design to shock, inflame, and 

appeal to the passions and sympathy of the jury. 

Officer A.E. was one of the officers who collected evidence in 

Jane Doe’s apartment.  She described what was depicted in Exhibits 

26 and 27.  (2RT 115-116.)  The coroner also described the black 

fluid coming from Jane Doe’s head in Exhibit 26 as did Detective 

M.G..  (3RT 345, 448.)  Prosecutor R.R. posted the photo for the jury 

to see when she was cross-examining Dr. R.A. about the magnitude of 

decomposition.  (4RT 1012-1013.)  

Then, during closing argument, she put Exhibit 26 on the 

overhead again and told the jury, 

The reason [appellant] looked at her face was 
because he was wondering if all the trauma that – all the 
superficial trauma caused by doing this much blood to 
the bed has been eaten away by decomposition.  Take a 
look at this face and tell me that you can tell that she ever 
had a bloody nose or bled from the mouth or had her 
teeth smashed or had her lips smashed against her teeth 
as the air was being taken from her or in any other way 
that would cause this much blood?  Can the defendant 
explain this?  No. 
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And another thing, just to warn you, I’m going to 
put the picture up again.  Who dies like this in the middle 
of CPR? . . . Look at that picture.  

(6RT 1360-1361.)   

The prosecutor repeatedly subjected the jury to that gruesome 

photo over and over to fix an indelible image in the jurors’ minds.  It 

was a direct bid to stir their passion against appellant and their 

sympathy for Jane Doe. 

In a further calculated attempt to shock the jury with an 

example of death as a result of trauma to a woman’s face and neck, 

during prosecutor R.R.’s cross-examination of the defense forensic 

expert she set out to impeach him with another case in which he had 

acted as an expert witness.  She asked, “And in that other case that 

you testified for the defense, wasn’t it a woman who had been slashed 

from her mouth all the way to her ear and slashed on her throat?”  

(5RT 995.)  She then showed him a photograph and asked him to 

describe the photograph.  She asked, “ – this injury runs from the 

mouth to the ear and actually completely severing or splitting that ear 

open; is that true?”  (5RT 997.)   

At some point she held the photo up asking more questions 

about the length of the laceration.  The court told her, “Counsel, you 

don’t need to hold the photo up.  Please put it down there on the table.  

It’s not the evidence.”  (5RT 1003.)  She went on, “Didn’t she have a 

gaping hole right here on her neck where she was lacerated?” 

. . . “Isn’t the injury from almost the base of her neck all the way to 

two thirds up her neck?”  . . . “[T]he jury can’t see the photograph so 

you need to describe it for the record.”  (5RT 1004.) 
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She continued questioning Dr. R.A. about the other case and the 

court again had to admonish her, “Please, Ms. R.R., do not hold the 

photograph.”  (5RT 1005.) 

When Dr. R.A. clarified that he had said the woman’s wounds 

could have been self-inflicted, R.R. asked, “So you were telling that 

jury that this woman took a knife and slit her knife from the corner of 

her mouth all the way – had the constitution to slit it all the way up 

her cheek and the sever her own ear?”  (5RT 1005.)20 

It can be reasonably inferred that prosecutor R.R. purposefully 

used the photograph of the woman with the slashed face and five full 

transcript pages of questions about the cuts on the woman’s face (see 

5RT 1002-1008) to shock and inflame the jury against the defense 

witness, and to suggest a kind of bloody trauma that was not 

detectable on Jane Doe’s face because of the decomposition.  Holding 

up the photo twice gave the jurors an opportunity to see inadmissible 

evidence, irrelevant to appellant’s case, but which emotionally 

advanced the prosecutor’s speculative theory that appellant caused 

trauma to Jane Doe’s face. 

H. The Prosecutor Committed Misconduct When She Acted as Her 
Own Witness 

It is misconduct for the prosecutor to act as her own witness – 

offering unsworn testimony not subject to cross-examination.  (See 

People v. Hill, supra, 17 Cal.4th at pp. 827-828.)  The prosecutor 

20 During redirect, Dr. R.A. explained the woman was under the 
influence of methamphetamine at the time the injuries were inflicted 
and two other experts in other fields agreed it was physically possible 
to self-inflict those injuries under the influence of methamphetamine.  
(5RT 1042.) 
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committed misconduct when she acted as her own witness to impeach 

a defense witness.  When she cross-examined Dr. R.A., she asked 

him, “Didn’t you tell me that you – didn’t you tell me that the sheriff 

coroner prefers that you don’t practice in the county of Santa Barbara?  

You did say that; didn’t you?” and “When I called you and asked you 

what you were going to testify to, wasn’t your response, well, 

whatever questions the defense have [sic] for me?”  (5RT 1009.) 

She was acting as her own witness when she told Dr. R.A. on 

cross-examination, “Well, I asked you about Ms. Z.G..  You didn’t 

seem to remember that.”  After she was admonished by the court, she 

repeated her comment, “And when I asked you some questions about 

that case, you said that you didn’t remember” (5RT 1020); “When we 

had the phone conversation, didn’t you tell me that, when one is 

smothered with a pillow, there’s not necessarily petechial 

hemorrhaging or fractures?  Did you not say that to me?” . . . “So at 

the end of our phone call when I asked you . . .” (5RT 1038); and, 

“When you’re sitting here and you’re saying that this should not have 

been ruled a homicide. . .”  (5RT 1039.)  

Additionally, during G.X.’s testimony, when the court sustained 

defense counsel’s hearsay objection to R.R.’s question about a 

certificate indicating appellant had completed a course, she said in 

front of the jury, “It wasn’t on domestic violence.”  (3RT 401.)  She 

was acting as her own witness telling the jury a “fact” about the 

certificate. 

During closing argument she told the jury, “And another 

comment on Dr. R.A., I mean I can speak from personal experience.  

County employees do not get paid a lot . . .” 
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(6RT 1389.)  The statement that she was not getting paid a lot was 

testimonial.  Furthermore, while the main import of her argument was 

to discredit Dr. R.A., indirectly she was vouching for the credibility of 

Dr. V.P., Dr. R.A.’s county employee counterpart.  (See 6RT 1387-

1390.)  A prosecutor may not personally vouch for the credibility of a 

witness.  (People v. Boyette (2002) 29 Cal.4th 381, 433; People v. 

Medina (1995) 11 Cal.4th 694, 756-757.) 

I. The Prosecutor Improperly Argued Her Case During Her 
Questioning of Witnesses 

In People v. Chatman, supra, our Supreme Court recognized it 

is improper for a prosecutor to ask argumentative questions.  It 

explained, “An argumentative question that essentially talks past the 

witness, and makes an argument to the jury, is improper because it 

does not seek to elicit relevant, competent testimony, or often any 

testimony at all.”  (Id. at p. 384.) 

During the prosecutor’s cross-examination of Dr. S.U., Jane 

Doe’s doctor in 2001, when he testified that he had “learned of [Jane 

Doe’s] passing when her records were subpoenaed,” the prosecutor 

retorted, “And that was only when there was someone charged with 

helping her along in her passage –.”  (5RT 925.)  Then when she 

asked Dr. S.U. if he knew what she died of, he answered, “Based on 

conversations with you, there was no cause of death determined.”  She 

then asked, “And did you hear about the suspicious circumstances 

under which she was found?”  When the court sustained the defense 

objections and told her, “Counsel, we’re really far afield with this 

witness.  He hasn’t seen her since 2001,” she answered back in front 
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of the jury, “I know, but he assumed that she got worse and died.”  

(5RT 930.)   

These rulings did not deter R.R. from asking Dr. R.A., “Would 

you consider it suspicious if someone says that they’re – they just lost 

their soul mate, the love of their life, and yet they don’t call 911 to try 

and save her when she’s in medical distress?  Would you find that to 

be suspicious?”  (5RT 1032.) 

Characterizing the evidence is also a form of arguing the 

evidence to the jury.  During R.R.’s cross-examination of Dr. R.A., 

despite the trial courts repeated admonishments to not characterize the 

evidence, prosecutor R.R. did not stop.   

R.R.:  Well, I asked you about Ms. Z.G..  You didn’t seem to 
remember that. 

Court: Counsel, please.  You’re characterizing it, and that’s 
unfair. Just ask the question. 

R.R. :  And when I asked you some questions about that case, you 
said that you didn’t remember. 

Court: Counsel, please don’t characterize the prior testimony. 
It’s in the record, and anyone can get that, and you can 
certainly argue it.  I’m going to ask you not characterize 
the testimony.   

R.R.:  Well, when I asked you how – what was the nature of Ms. 
Z.G.’s wounds, what was your answer to me in terms of 
the inches of the laceration to her cheek?  What was your 
character – what did you say?  What was your answer? 

Court: Counsel, it’s in the record . . . . . 

R.R.:  Thank you.  I was just arguing it to the jury then.  

(5RT 1020.) 
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During Dr. S.B.’s testimony the court had to admonish her for 

arguing with a witness.  (5RT 1069.)  Undeterred, she continued to 

argue with Dr. S.B. and asked him, “So you don’t think a person 

who’s standing trial for murder could ever fool those tests?  You think 

they’re foolproof?”  (5RT 1071.)     

J. The Prosecutor Improperly Expressed Her Personal Opinion of 
Appellant’s Guilt  

“[P]rosecutors should not purport to rely on their outside 

experience or personal beliefs based on facts not in evidence when 

they argue to the jury.”  (People v. Medina (1995) 11 Cal.4th 694, 

758.)  “It is misconduct for a prosecutor to express a personal belief in 

the merits of a case, rather than a belief based upon the evidence at 

trial.”  (People v. Johnson (1981) 121 Cal.App.3d 94, 102.)   

During closing argument she told the jury, “I don’t believe that 

it is involuntary manslaughter.  It is murder.”  (6RT 1338.)  She 

reiterated that again, “He did not do involuntary manslaughter.  I 

don’t want that.  I’m not looking for it because it didn’t happen.”  

(6RT 1392-1393.)   These statements expressed the prosecutor’s 

personal opinion of appellant’s guilt. 

K. The Prosecutor Used Deceptive and Reprehensible Methods to 
Attempt to Persuade the Trial Court 

The aforementioned acts of misconduct focused on prosecutorial 

misconduct that occurred before the jury.  However, it was also 

misconduct to use deceptive and reprehensible methods to attempt to 

persuade the trial court.  (People v. Morales, supra, 25 Cal.4th at p. 44.)  

Here, the prosecutor committed misconduct when she attempted to 



51 

bully the court into changing evidentiary rulings against her and when 

she made numerous misrepresentations to the court.   

i. Intemperate behavior with the trial court

After R.R. had been admonished for introducing the 1999 

incident (see ante p. 26), she complained that the court’s prior ruling 

was not clear and that the majority of the 402s had been conducted 

informally in chambers.  When the court said, “That is absolutely not 

true,” she retorted, “That is true.”  She went on at length to relate what 

she remembered for two pages of the transcript.  (6RT 1213-1214.)   

The court disagreed with her account and related what it 

believed had occurred.  (6RT 1215-1217.)  When defense counsel 

agreed that the court’s account was accurate, the prosecutor told the 

court, “Well, your honor, this is the bottom line.”  She refused to 

apologize and repeated, “This is the bottom line.  This is the bottom 

line, your honor,” and persisted in arguing until the court stopped her 

to resume the jury trial.  (6RT 1217.) 

At the end of the morning session the court allowed the 

prosecutor to put her objections on the record.  (6RT 1251.)  The 

victim’s family remained in court and heard her say (see RT Aug 8), 

I’m just trying to respond to the claims your honor made 
about what are imputing to me any sort of sinister motive 
I had in bringing any of the pieces of evidence up. ¶  And 
I would just – I just wanted to state my view of the facts, 
and I think it’s – I loathe to say this on the record, but I 
think it has to be put in the context of this.  Which is that 
from the beginning, your honor, the People have felt that 
you’ve been slanted against our case because you’ve told 
me several times that I was going to lose this case, and 
you also tried to force the People to – .   
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(6RT 1252-1253.) 

When the court denied that, she persisted – “In chambers you 

said, ‘You’re getting desperate just because you’re losing this case.’  

Those words came out of your mouth.  And I think that it’s not within 

the purview of this court to put a bias on either the People’s case or 

the defense case.”  (6RT 1253.)  The court denied it said that.  But she 

continued to argue.  She repeatedly accused the court of “shutting her 

down” when the court asked her what authority she had for 

introducing a fifth incident of domestic violence without prior notice 

and discussion.  (6RT 1259-1261.)    

“Court:  Ms. R.R., you’re going to be shut down again, and the 
reason is – and I’ll tell you why.  If you don’t answer the 
court’s questions, then you’re not going – you’re not 
going to dominate this record like you did this morning 
and right now.  I’m going to let my staff go for a break 
because you won’t answer my question. 

R.R.: I have answered your questions.  You have not – 

Court: [Question that was asked before] What authority do you 
have to go into a fifth incident or a sixth or a seventh or 
eighth when we had hearing on four? 

R.R.: The authority is you, but you haven’t let me approach. 
You haven’t let me – 

Court: So therefore you’re going to go into anything you want? 

R.R.:  You have shut the People down. 

Court: So therefore you feel you can go into any incident? 

R.R.: So your honor thinks it’s right –  

Court: So therefore you can go into any incident? 

R.R.: Your honor – 

Court: So therefore you can go into any incident? 
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R.R.:   You can keep repeating – 

Court: So therefore you can go into any incident? 

R.R.:   You can keep repeating – 

Court: You will not answer my question. 

R.R.:   Well, I’m trying to answer the question – 

Court: So therefore you can go into any incident? 

R.R.:   Your honor, you can say it ten or 20 times.  I’m trying – 

Court: You’re not going to answer it; are you? 

R.R.:   I am trying to answer. 

(6RT 1261-1262.) 

The trial court cited the prosecutor with contempt of court for 

impugning the integrity of the court based on her statement the court 

was “slanted” against her case.  (7RT 1511.)  At the contempt hearing 

she explained, “I didn’t express myself as accurately as I wanted to.  For 

that I apologize” (RT Aug 7) . . . “I spoke before I even thought . . . I 

would never insult the court in the middle of a murder trial in which I 

depend on its ruling and it to be fair.”  (RT Aug 10.)  She further 

explained, “I guess I was trying to convey something to the Court, and 

maybe I wasn’t getting across as artfully as I should have.  And in my 

frustration I said something that’s completely inartful and 

inappropriate.”  (RT Aug 12.)  Her explanation and qualified apology 

show she had meant exactly what she had said, she just felt she should 

have said it differently.  Even after her contempt hearing, in her 

opposition to the defense new trial motion, R.R. vehemently denied that 

she had committed misconduct during the trial and minimized her 

misconduct of impugning the integrity of the court by calling it an 

“impudent comment.”  (2CT 456-481.)  
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ii. Misrepresentations to the trial court

After the court changed its ruling that precluded testimony from 

Dr. S.B. about appellant’s history (5RT 1080), R.R. questioned Dr. 

S.B. for six more pages of transcript and when asked for a time 

estimate said, “I’ll be done in about 15 minutes, hopefully.”  (5RT 

1086.)  When cross-examination resumed the next day, she continued 

her cross-examination for 10 pages of transcript.  When asked for a 

time estimate she answered “[t]wenty minutes.”  The court said, 

“Counsel, yesterday you gave me 15 minutes.”  Prosecutor R.R. 

answered, “Right.  But then you made a ruling about opening up the 

history, so I want to go through the history of the defendant.”  (6RT 

1231.)  That was a misrepresentation.  The record shows that the court 

made the ruling and the prosecutor gave the 15-minute time estimate 

after it had made the ruling.  

In a sidebar discussion after prosecutor R.R. was admonished 

for implying that the redness on Jane Doe’s neck was because 

appellant had choked her, when the court asked prosecutor R.R. if she 

wished to put comments on the record relating to her misconduct, she 

answered, “Sure.  Number one, I don’t believe that I said it was due to 

choking, the redness on her neck.”  (6RT 1476.)   

Furthermore, in R.R.’s opposition to the defense new trial 

motion R.R. states, “The People never uttered, ‘I don’t want you to 

come back with involuntary manslaughter.  I don’t believe this.”  

(2CT 481.)  She was referring to the court’s statement when it 

admonished her for making a personal expression of belief.  (See 6RT 

1416.)  While she may not have said those exact quoted words, they 

were very close to what she had said.  The record shows she told the 
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jury, “I don’t believe that it is involuntary manslaughter.  It is 

murder.”  (6RT 1338.)  She reiterated that again, “He did not do 

involuntary manslaughter.  I don’t want that.  I’m not looking for it 

because it didn’t happen.”  (6RT 1392-1393.)        

Additionally, prosecutor R.R. accused the trial court of 

“forcing” her to settle this case.  (6RT 1253-1254.)  However, the 

record shows that after the 402 hearing, the prosecutor stated for the 

record that her offer was to plead to a voluntary manslaughter for the 

top term of 11 years.  (2RT A-63-64.)  The next day, prosecutor R.R. 

stated,  

R.R.: I talked to my supervisor about the offer or the potential 
compromise that the court had suggested. . . . But I think 
that the tentative decision . . . is that our bottom line offer 
was the 11 years. 

Court: Sure. 

R.R.: But there’s no room to move because that’s the – 

Court: No, no.  I just – I just wanted you guys to understand, 
and it sounds like you do, that, you know, there’s 13 
months here.  We’re talking one year difference between 
where you were and where I’m hoping that the other side 
would come to.  And I just wanted you to understand it 
wasn’t 11-4 that you guys are separated from.  It’s 
somewhere a lot closer than that.  I think in my mind it’s 
even close to a year, and both sides in the case are rolling 
the dice in a big way. 

R.R.: Right. 

Court: . . . But for a 13 month period, that’s why I was really – 
I’m shocked and surprised.  I bet you they were too, these 
actual months as you count them out, you’re really very, 
very close in the case, and it just seems to me this case 
cries out for compromise on both sides. 
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Because of those big, big risks that both sides are facing 
in this case, I’m just trying to bring you together.  That’s 
my job and – but either side can completely ignore what 
I’m saying.  I’m not going to take offense at it.  I’m 
going to give both sides as fair a trial as I can . . . 

Ms. R.R.:  Right. 

Court: I hope you don’t resent me for trying to bring you 
together and just pointing out to you how close you 
really, really are and how big of a gamble with that. 

(2RT 24-26.) 

The court continued, 

Court: But are you seriously considering it? 

R.R.: Per my office we’re not, Mr. redacted 

Court: Then we don’t need to talk any more.  That’s fine.  I’m 
not offended with that if you guys want to do it.  Do you 
recognize that you’re only 13 months apart? 

R.R.: Right.  

(2RT 27.) 

However, later during the trial prosecutor R.R. told the court, 

R.R.: You’ve been slanted against our case because you’ve told 
me several times that I was going to lose this case, and 
you also tried to force the People to –  

 Court: Wait just a minute. . . . I have never, ever said in my life 
that you are going to lose this case.  In fact – never mind. 
That is an absolute lie. 

(6RT 1253.) 

R.R.:   I had already told your honor – 

Court:  I wasn’t forcing you to do that. 

R.R.:   I already told your honor and defense counsel that the 
offer was 11 years. . . 

(6RT 1254.) 

V.P.
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As shown, R.R. misrepresented that the court told her several 

times that she was going to lose this case and that it had tried to force 

her to settle the case. 

R.R.’s deceptive and reprehensible tactics were often 

successful.  (See ante, Issue II (C)(iv) and post Issue II, M.)  

Importantly, while R.R.’s misrepresentations to the court were not in 

front of the jury, they affected the fundamental fairness of the trial by 

undermining defense counsel’s ability to fairly present her case when 

her sustained objections had no real effect and defense counsel’s 

tactical decisions had to take into account R.R.’s unfair tactics.      

L. Prosecutorial Misconduct Violated Appellant’s Constitutional 
Rights to Confrontation and a Fair Trial 

Appellant’s claim is not for a “perfect” trial, but for one in which 

his guilt or innocence was fairly adjudicated.  Where, as here, the sheer 

number of instances of prosecutorial misconduct so infected the trial 

with unfairness as to make the resulting conviction a denial of 

appellant’s constitutional rights to a fair trial and due process of law 

as well as a violation of the Sixth Amendment which provides that 

every accused has the right to be confronted by the witnesses against 

him.  (Donnelly v. DeChristoforo (1974) 416 U.S. 637, 643, fn. 15 [94 

S.Ct. 1868, 40 L.Ed.2d 431]; Estelle v. M.G. (1991) 502 U.S. 62, 75 

[112 S.Ct. 475, 116 L.Ed.2d 385]; People v. Bolton (1979) 23 Cal.3d 

208, 213; Cal. Const., Art. I, § 15; U.S. Const., 5th, 6th, & 14th 

Amends.)  

M.  The Prosecutor’s Misconduct Was Prejudicial 

The weakness in the prosecutor’s case was the remoteness of 

appellant’s prior acts of domestic violence and the undisputed 
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evidence that Jane Doe continued to have a close relationship with 

appellant despite the ups and downs in their long-term marriage.  

Even though Jane Doe did not try to remove the restraining order, 

there was no evidence she had ever filed for a divorce and there was 

undisputed evidence that despite the restraining order she continued to 

see appellant and depend on him.  The prosecutor deliberately tried to 

bolster the evidence with – the improper offer of the 1999 incident; 

evidence of appellant’s unreported violence; hearsay that Jane Doe 

told her dentist and friend that she was afraid of appellant; and 

evidence that one of appellant’s conditions on parole was to take a 

“batterer’s” class – to fill the gap between the 1995 incident and Jane 

Doe’s death in 2004 with the insinuation that appellant continued to 

abuse Jane Doe.   

To somehow ameliorate the prosecutor’s misconduct, the 

parties stipulated as to following: “Dr. S.U. was questioned regarding 

a 1999 incident in which Jane Doe was treated for injuries.  There is 

no evidence to suggest that defendant in this case, Appellant, was 

responsible for such injuries or involved in such incident.”  (6RT 

1280.)  As discussed, that stipulation and the trial court’s rulings (see 

ante, p. 29) did not deter the prosecutor from insinuating that 

appellant was responsible for the incident.  (See ante, pp. 29, 39-40.)  

The prosecutor was admonished several times during the trial and the 

court also frequently sustained defense counsel’s objections and 

granted her motions to strike or admonish.  However, the admonitions 

were inadequate when “the jury heard not just a bell, but a constant 

clang” of inadmissible evidence and improper argument, innuendo, and 

insinuation.  (See People v. Hill, supra, 17 Cal.4th at p. 846.) 
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When the trial court ruled on appellant’s new trial motion based 

on prosecutorial misconduct, it was primarily concerned about the 

prejudicial effect of the 1999 incident on the jury’s verdict.  (7RT 

1528.)  The trial court denied appellant’s new trial motion after 

discussing a post-verdict comment he had received from a juror, a 

lawyer.21  (7RT 1528.)  The court said it was “certainly not basing [its] 

decision on this” (7RT 1529), but after it read the comment to the 

parties on the record, it said that it believed the jury could see through 

the prosecutor’s “hype,” “over dramatization,” and “repetition,” and 

ignore the 1999 incident.  (7RT 1530.)   

The juror’s individual comment, however, addressed the 

prosecutor’s presentation and her mannerisms; it did not address the 

pervasive acts of misconduct that deceptively placed in front of the jury, 

not only the 1999 incident, but the insinuations implicit in the 

suggestions that Jane Doe was afraid of appellant, that appellant had 

choked her, that he hurt her wrist, and that a condition of his 2002 

parole was to take a “batterer’s” class.  Moreover, the prosecutor’s 

improper tactics may have persuaded other non-lawyer jurors 

unaccustomed to courtroom theatrics.   

21 The juror basically criticized the prosecutor for ill-preparedness: 
“Prosecutor: disturbing and irritating mannerisms in hunting for 

pictures and notes leaving one with the impression of poor 
organization or hinting and stumbling for what to do next.  Also 
irritating manner of unnecessary repetition of facts or points made.  I 
did not get a favorable impression in the closing argument when the 
prosecutor’s characterization of the evidence or testimony strayed 
from presentation or summarization to slang, ridicule, and clichés that 
seemed to reflect more her anger or frustration or personal opinion 
and emotion instead of a logical and true summary of what[’]s been 
presented.”  (7RT 1529.) 
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The trial court denied the defense new trial motion on the 

grounds of prosecutorial misconduct, but it commented twice, “I can 

only hope that they [ignored the 1999 incident] did. . . I can only hope 

and pray that the jury could see through all that [the hype, repetition, 

and over dramatization].”  (7RT 1530.)  These comments suggest the 

court harbored a doubt that the prosecutorial misconduct in this case 

was not prejudicial. 

If prosecutor R.R. had not engaged in the above-mentioned 

misconduct, the jury would have heard that during appellant and Jane 

Doe’s marriage of 26 years, appellant committed three prior acts of 

misdemeanor domestic violence – the most recent was 9 years before 

Jane Doe died.  Despite the problems they had in their marriage, when 

Jane Doe was sick and needed someone to care for her, she called on 

appellant, not her “friend” V.M., or her family.   

The effect of R.R.’s misconduct was twofold: to get the evidence 

before the jury, and to make it appear that the trial court’s rulings 

prevented the jury from hearing incriminating evidence against 

appellant.22  Here, as discussed, the prosecutor used deceptive and 

reprehensible methods to attempt to persuade the trial court and the jury.  

Reversal is required because the prosecutor’s numerous acts of 

misconduct infected the trial with so much “unfairness as to make the 

resulting conviction a denial of due process” and, thus, was not 

harmless beyond a reasonable doubt.  (Donnelly v. DeChristoforo, 

22 She told the jury, “Well, if I can’t ask the question, then I have no 
further questions” (4RT 620) and, “Dr. S.B., I’m not being given much 
time. I just need you to answer my questions.”  (5RT 1066.) 
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supra, 416 U.S. at p. 764; Chapman v. California (1967) 386 U.S. 18, 

24 [87 S.Ct. 824, 17 L.Ed.2d 705]; U.S. Const., 5th & 14th Amends.)  

Moreover, even where the federal constitution is not implicated, 

multiple errors, “though independently harmless, may in some 

circumstances rise by accretion to the level of reversible and 

prejudicial error  [Citations.]”  (See People v. Hill, supra, 17 Cal.4th 

at p. 844.)  As the trial court noted, this was a very close case.   (7RT 

1527.)  The fact of the matter is that the prosecutor convinced 12 jurors 

that appellant murdered Jane Doe on very slim evidence.  Absent the 

cumulative effect of all the errors discussed in this brief, it was 

reasonably probable that a result more favorable to appellant would 

have occurred.  (People v. Watson (1954) 46 Cal.2d 818, 836.)  

Appellant’s judgment of conviction must be reversed. 

III 

The Trial Court Prejudicially Erred When It Allowed the 
Prosecution to Reopen Its Case and Present Expert Testimony on 

Battered Women’s Syndrome 

A. Introduction 

As discussed above, Dr. S.U. testified on the prosecutor’s cross-

examination that on August 20, 1999, Jane Doe was seen in the 

emergency room and reported that a neighbor had beat her up.  She 

had bruises, swelling and pain on her face and scalp and right arm.  

(5RT 931-932.)   

The prosecutor justified her reason for introducing the 

evidence: she intended to tie the incident to appellant and explained 

that she wanted to present a domestic violence counselor as a rebuttal 



   
 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 
 

SECOND APPELLATE DISTRICT, DIVISION ONE 
 
 
PEOPLE OF THE STATE OF CALIFORNIA,  )  
       ) 
Plaintiff and Respondent,                                 ) 
                                                                          ) Court of Appeal 
v.                                                                       ) No.                                                                          
       ) 
Ernest Lee Walton,                              ) Superior Court 
       ) No.  
Defendant and Appellant.                                 )  
                                                                         ) 

 
On Appeal from the Judgment Dated June 25, 2008, of the  

Superior Court of California, County of Los Angeles, 
The Honorable David Sotelo, Judge Presiding. 

 
 

APPELLANT’S OPENING BRIEF 

 
   
   
 
 
  LAW OFFICES OF  
  HELEN SIMKINS IRZA 
   
  HELEN S. IRZA (SBN 190680) 
   
  San Diego, CA 92130 
  Telephone:   
   
  Attorney for Appellant 
  Ernest Lee Walton  
   
  By appointment of the Court of  
  Appeal under the California  
  Appellate Project, assisted case  
  program. 

 



 20 

 
II. 

THE PROSECUTOR VIOLATED APPELLANT’S RIGHT TO 
COMPULSORY PROCESS BY INTERFERING WITH 

APPELLANT’S RIGHT TO PRESENT D.H. AS A WITNESS FOR 
THE DEFENSE AT APPELLANT’S PRE-TRIAL MOTION TO 

SUPPRESS AND AT TRIAL. 
 

APPELLANT’S CONVICTION ACCORDINGLY VIOLATED HIS 
FEDERAL CONSTITUTIONAL RIGHTS TO COMPULSORY 

PROCESS AND DUE PROCESS. 

Appellant brought a pre-trial motion to suppress the rocks of crack 

cocaine that he was charged with possessing on the grounds that they were 

obtained during an illegal traffic stop.  (2RT 2.)  The key issue at the 

motion to suppress hearing was a simple one:  whether D.H.’s vehicle lights 

were off or on when Deputies Charlie and Lewis stopped him.  Deputy 

Lewis testified that the lights were off.  (3RT 323-25.)  D.H. was prepared 

to testify that the lights were on.  (2RT 34.)  This type of conflicting 

testimony among witnesses is an unremarkable, daily occurrence at trials 

all across the nation.  Such testimony is routinely presented to the trier of 

fact for evaluation.  Appellant had the right under the state and federal 

constitutions to have the conflict in testimony between D.H. and Officers 

Charlie and Lewis resolved by the jury:   
 
The right to offer testimony of witnesses, and to compel their 
attendance, if necessary, is in plain terms the right to present a 
defense, the right to present the defendant’s version of the 
facts as well as the prosecution’s to the jury so it may decide 
where the truth lies.  Just as an accused has the right to 
confront the prosecution’s witnesses for the purpose of 
challenging their testimony, he has the right to present his 
own witnesses to establish a defense.  The right is a 
fundamental element of due process of law. 
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(Washington v. Texas (1967) 388 U.S. 14, 19 [87 S.Ct. 1920, 18 L.Ed.2d 

1019]; Cal. Const., art. I, § 15.)   

Instead, as set forth below, the prosecutor improperly interfered with 

appellant’s right to present witnesses in his defense by preemptively 

announcing in open court — before even listening to, assessing, or 

evaluating D.H.’s testimony — that the district attorney would find 

testimony by D.H. that he was driving with his lights on “to be perjurious” 

and “a felony,” and by stating, “we file a probation violation based on that,” 

and by further requesting that counsel be appointed to convey this message 

and the corresponding risk of “state prison” to D.H..  (2RT 33-34.)  Under 

settled case law, appellant had a right to a fair opportunity to present 

witnesses on his behalf without these kinds of intimidating statements and 

actions by the prosecution.  Reversal is warranted.     

A. Standard Of Review. 

An appellate court reviews rulings affecting a defendant’s 

constitutional rights independently.  (People v. Seijas (2005) 36 Cal.4th 

291, 304; People v. Johnson (2007) 150 Cal.App.4th 1467, 1477-1478.)  

B. There Was No Forfeiture. 

Defense counsel did not object to the prosecutor’s statements or 

request to appoint counsel.  Failure to object to prosecutorial interference 

with a defendant’s right to present witnesses does not waive the issue, 

however, since “the claim involves a question of fundamental fairness, and 

any misconduct, had it existed, could not readily have been cured by the 

trial court’s intervention, in contrast to other instances of prosecutorial 



 22 

misconduct in the course of trial.”  (People v. Lucas (1995) 12 Cal.4th 415, 

457.)   

C.   Basis For Error. 

At the pre-trial hearing on appellant’s section 1538.5 motion to 

suppress, appellant made an offer of proof that he would be calling D.H. as 

his next witness and that D.H. would testify that he was the driver of the 

vehicle, that he had his lights on, that his car has tinted windows, and that 

any drugs found in the vehicle belonged to him.  (2RT 31-32.)  Defense 

counsel indicated that he was waiting to hear back from the attorney who 

had been representing D.H., because he wanted to err on the side of caution 

by speaking to him before calling D.H. to testify.  (2RT 31.)  The trial court 

ruled that the last component of D.H.’s testimony — that the drugs were his 

— was beyond the scope of the motion to suppress hearing, but that 

testimony that the lights were on was relevant because the deputies stopped 

D.H. for driving with his lights off.  (2RT 32.)     

The prosecutor then stated that she wanted to make a record that she 

thought a bar panel attorney should be called to advise D.H. before he took 

the stand, because of two concerns:   
 
My concerns are two-fold:  No. 1, his being on Prop 36 and 
he gets on the stand[,] that the lights were off, we file a 
probation violation based on that, which we would find to be 
perjurious testimony. … that certainly is committing a felony.  
It is a non-drug related felony and that puts him at risk of 
violating his probation, which being a non-drug related 
violation would subject him to state prison.   

(2RT 33-34.)  The trial court agreed and arranged for the bar panel attorney 

to consult with D.H..  (2RT 34.)      
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After consultation with D.H., the bar panel attorney made the 

following statement on the record: 
 
I had an opportunity to discuss with him the implication of 
testifying.  And while as co-arrestee at the same event who 
always [sic] suffered jeopardy, I don’t believe he has a Fifth 
Amendment right there. . . .  [A]nd I don’t believe the 
prosecutor at this point is in a position to say whether or not 
their office would elect to do so, but if any result of his 
testimony would then be something that the district attorney’s 
office would consider to be perjurious, it may potentially 
subject him to further jeopardy which he really wants no part 
of that.  Based on that he will be asserting his Fifth 
Amendment right to remain silent to testifying.  And that goes 
as to the motion and to the trial.   

(2RT 35.)  The trial court stated that “his invocation will be honored.”  

(2RT 36.)   

D. Analysis. 

The prosecutor’s intimidating statements and request to appoint 

counsel transformed D.H. from a willing witness for the defense to one who 

refused to testify.  The prosecutor’s actions were accordingly improper and 

a violation of appellant’s state and federal constitutional rights to present 

D.H. as a witness for the defense.         
 
1.   The State And Federal Constitutions Both Guarantee The 

Right Of An Accused To Present Witnesses In His Favor 
Without Interference By The Prosecution.  

“The state and federal Constitutions guarantee the defendant a 

meaningful opportunity to present a defense.  [Citations.]  As [the 

California Supreme Court has] observed, ‘[a] defendant’s constitutional 

rights to compel the attendance of witnesses, as guaranteed by the Sixth 

Amendment, and to due process, as guaranteed by the Fourteenth 
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Amendment, are violated when the prosecution interferes with the 

defendant’s right to present witnesses.’  [Citations.]”  (People v. Lucas, 

supra, 12 Cal.4th at p. 456; U.S. Const. Amend., VI; U.S. Const. Amend., 

XIV; Washington v. Texas, supra, 388 U.S. at pp. 17-18 [“[T]he right of an 

accused to have compulsory process for obtaining witnesses in his favor, 

guaranteed in federal trials by the Sixth Amendment, is so fundamental and 

essential to a fair trial that it is incorporated in the Due Process Clause of 

the Fourteenth Amendment”].)  The right to compulsory process is 

independently guaranteed by the California Constitution.  (In re Martin 

(1987) 44 Cal.3d 1, 30; Cal. Const., art. I, § 15 [“The defendant in a 

criminal cause has the right . . . to compel attendance of witnesses in the 

defendant’s behalf . . .”].)    
 
2. The Prosecutor Improperly Interfered With Appellant’s Right  

  To Present D.H. As A Witness.  

To prevail on a claim of interference with the right to present 

witnesses, a defendant must demonstrate (1) misconduct by the prosecutor, 

(2) a causal link between the misconduct and his inability to present 

witnesses on his own behalf, and (3) materiality.  (In re Martin, supra, 44 

Cal.3d at pp. 31-32.)  Each of these elements is satisfied in the instant case.   
 
a. First Element:  The Prosecutor Committed Misconduct, 

Because She Announced That D.H. Would Be Committing 
Perjury And Violating Probation If He Testified That The 
Lights Were On, And She Requested That Counsel Be 
Appointed To Advise Him That He Risked Being Sent To State 
Prison If He Testified Favorably For Appellant.  

As set forth above, the first element that must be proven to prevail 

on a claim of interference with the right to present witnesses is misconduct 
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on the part of the prosecutor.  (In re Martin, supra, 44 Cal.3d at p. 31.)  To 

prove misconduct, an appellant “is not required to show that the 

governmental agent involved acted in bad faith or with improper motives.  

Rather, he need show only that the agent engaged in activity that was . . . 

[(1)] of such a character as ‘to transform [a defense witness] from a willing 

witness to one who would refuse to testify,” and (2) “wholly unnecessary to 

the proper performance of his duties.”  (Id. at p. 31 [citations omitted].)  

Both criteria are satisfied here.   
 
i.   The Prosecutor’s Statements Were Inherently Coercive And 

Therefore Of Such Character As To Transform A Willing 
Witness To One Who Refused To Testify. 

“Threatening a defense witness with a perjury prosecution . . . 

constitutes prosecutorial misconduct that violates a defendant’s 

constitutional rights.”  (People v. Hill (1998) 17 Cal.4th 800, 935 [“[W]e 

cannot emphasize strongly enough that, although [the prosecutor] could 

seek to impeach [the witness] at trial if he testified inconsistently with his 

pretrial statement, it was improper to have threatened him in advance of 

trial with a perjury prosecution”]; see also People v. Woods (2007) 146 

Cal.App.4th 106, 120 [“Intimidation may take many forms, such as telling 

defense witnesses they will be prosecuted for perjury or any crimes they 

reveal while testifying, threatening that witnesses will suffer adverse 

consequences in their own criminal cases or investigations, and arresting a 

defense witness before he, she or other defense witnesses complete their 

testimony”]; In re Martin, supra, 44 Cal.3d at p. 37 [“Warning only defense 

witnesses they will be prosecuted for any crimes they reveal if they take the 
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stand is clearly the type of admonition which destroys the willingness of an 

individual to risk testifying on behalf of a defendant”].)   

The threat does not have to be overt or explicit.  “It is clearly 

coercive for a prosecutor to warn a witness he will be prosecuted, or is 

likely to be prosecuted, as a result of his testimony.”  (Ibid. [emphasis 

added].)  “That the statement . . . amounts to something less than an 

absolutely unqualified commitment to prosecute does not remove it from 

the category of misconduct.”  (Id. at pp. 40-41.)  This is because statements 

by the prosecution to a defense witness about the privilege against self-

incrimination are “almost inherently coercive:”   
 
This case graphically illustrates the almost inherently 
coercive effect of a prosecutor’s advising a defense witness of 
the privilege against self-incrimination.  The only respect in 
which a prosecutor may arguably be better situated than 
others to provide such advice is that his office actually makes 
the decision to prosecute.  But it is this very power that 
infects a prosecutor’s admonition of the right of a defense 
witness not to testify with a perilous potential for improper 
intimidation; and this is so regardless of the propriety of the 
prosecutor’s motives.   

(People v. Warren (1984) 161 Cal.App.3d 961, 974.) 

Statements by the prosecutors in People v. Hill, supra, 17 Cal.4th at 

p. 835, People v. Warren, supra, 161 Cal.App.3d at p. 969, and United 

States v. MacClosky (1982) 682 F.2d 468, 476, 479, illustrate that improper 

intimidation occurs even where the threat of prosecution is subtle, non-

committal, or implicit.  In People v. Hill, for example, the California 

Supreme Court found the following statement to be “blatantly unethical 
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behavior,” which threatened “to undermine the entire adversarial process, 

as [the witness] . . . was a key defense witness”: 
 
If he lies on that stand or if he has given the police false 
information, I will not hesitate to file a felony charge . . . .”   

(Hill, supra, 17 Cal.4th at p. 835 [emphasis added].)  In People v. Warren, 

supra, 161 Cal.App.3d at 969, the Court of Appeal found the following 

statement to “represent the type of threat or coercion which has been held to 

violate due process”:    
 
Now, that is some evidence that you maybe are connected 
with this crime, and that is some evidence that I could use to 
charge you with this crime.  As you know, the D.A.’s Office 
in this county is more likely to go ahead than not.  [¶¶]  If you 
start testifying, he asks you questions about this crime, I ask 
you questions about the crime, and we are going to use 
everything against you we have got —    

(People v. Warren, supra, 161 Cal.App.3d at pp. 969-970, 973 [emphasis 

added].)   

 And in United States v. MacClosky, supra, the prosecutor 

“suggested” to the attorney for a key defense witness that she had “better 

remember the privilege of the Fifth Amendment” and further stated that 

although he was not making a threat, the witness had “best be advised that 

if she made any statements that she was subject to being reindicted.”  

(MacClosky, supra, 682 F.2d at p. 476.)  The court held that “the 

government’s ‘suggestion’ destroyed the choice of [the witness] to testify 

freely,” and noted that the government itself “virtually conceded” that the 

call was “ill-advised and possibly improper.”  (Id. at p. 480; see also People 

v. Bryant (1984) 157 Cal.App.3d 582, 592 [“It is not improper for a trial 
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court or prosecuting attorney to advise prospective witnesses of the 

consequence of perjured testimony, but the admonitions must not be 

emphasized to the point of threatening or intimidating the witness into a 

posture of refusing to testify”]; Cf. People v. Woods, supra, 146 

Cal.App.4th at p. 120 [conditioning plea agreement on promise not to 

testify for appellant and threatening to make best effort to withdraw plea 

agreement and proceed to trial constitutes interference with appellant’s 

right to present witnesses].)    

Here, the prosecutor’s statements were far less subtle than those in 

Hill, Warren, and MacClosky.  She stated unequivocally and in no 

uncertain terms that she would find testimony by D.H. that the lights were 

off “to be perjurious” and “a felony.”  She further stated, “we file a 

probation violation based on that.”  She then went on to emphasize that 

D.H. accordingly risked time in “state prison” if he testified.  (2RT 33-34.)  

These statements were improperly coercive under the settled authority cited 

above, because they clearly constituted “the type of admonition which 

destroys the willingness of an individual to risk testifying on behalf of a 

defendant.”  (In re Martin, supra, 44 Cal.3d at p. 37.)  Indeed, that is 

exactly what happened here.  D.H. asserted the Fifth Amendment for the 

specific reason that “if any result of his testimony would [] be something 

that the district attorney’s office would consider to be perjurious, it may 

potentially subject him to further jeopardy which he really wants no part of 

. . . .”  (2RT 35.)  The first criterion for satisfying the element of 

prosecutorial misconduct ― that the prosecutor engaged in activity that was 
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of such a character as to transform a defense witness from a willing witness 

to one who would refuse to testify ― is accordingly satisfied.     
 
ii.   The Prosecutor’s Statements Were Wholly 

Unnecessary To The Performance Of Her Duties. 

The prosecutor in the instant case had no duty or obligation to 

interfere with D.H.’s testimony on the grounds that she expected him to 

commit perjury.  “It is not the court nor the prosecuting attorney’s function 

to attempt to purge the court of witnesses who might possibly offer perjured 

testimony.”  (People v. Bryant, supra, 157 Cal.App.3d at p. 592, fn.5.)  

“Once a witness swears to give truthful answers, there is no requirement to 

‘warn him not to commit perjury or, conversely to direct him to tell the 

truth.’”  (Ibid., quoting Webb v. Texas (1972) 409 U.S. 95, 97 [93 S.Ct. 

351, 34 L.Ed.2d 330] [“It would render the sanctity of the oath quite 

meaningless to require admonition to adhere to it”].)  The prosecutor’s 

communication to the trial court that she expected D.H.’s testimony to be 

perjurious and her request that counsel be appointed to warn him that he 

risked state prison if he contradicted the deputies were therefore wholly 

unnecessary to the performance of her duties.   

People v. Bryant, supra, is directly on point.  In Bryant, the 

defendant was a passenger in vehicle that was stopped by two police 

officers for a traffic violation.  According to the officers, they observed 

defendant trying to put a Schilling bottle between the seat cushions of the 

car after it was stopped.  The driver consented to a search of the vehicle 

after the stop and the police then seized the Schilling bottle, which 

contained PCP.  (Bryant, supra, 157 Cal.App.3d. at p. 587.)   
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The defendant’s testimony was in direct conflict with that of the 

police officers.  “[H]e testified [that] the only thing in his possession when 

the car was stopped was a half-full box of Sherman cigarettes which he 

voluntarily handed to [one of the officers] when he was detained.  [He] also 

testified that the Schilling bottle discovered [by the officer] did not belong 

to him.”  (Bryant, supra, 157 Cal.App.3d at p. 587.)   

At the defendant’s probation revocation hearing, the driver 

(coincidently named “D.H.”) was called to the stand as a defense witness.  

“Other than appellant and police officers, D.H. was the only witness to the 

search of the car, the seizure of the bottle and cigarettes, and the arrest of 

appellant.”  (Bryant, supra, 157 Cal.App.3d at p. 588 [emphasis in the 

original].)  D.H. had testified favorably for the defendant at the preliminary 

hearing and was expected to testify favorably again.  (Id. at 589.)  As D.H. 

was preparing to take the stand, however, the prosecutor announced that 

perjury proceedings had been instituted against him “because in the 

prosecutor’s opinion the witness had ‘lied at the preliminary hearing about 

these same . . . facts.’”  (Ibid.)  Then, when D.H. was sworn as a witness, 

the prosecutor stated that “he would like to inform Mr. D.H. . . . that if he . . 

. testifies . . . essentially [to] the same things . . . he did before, in [his] 

opinion that again would be perjury and he [D.H.] would be facing another 

count.”  (Id. at p. 589.)  D.H. subsequently refused to testify.  (Id. at 590.)     

The Court of Appeal overturned the defendant’s conviction: 
 
We conclude that by coercive state action a material witness 
was made unavailable at appellant’s revocation hearing, and 
reversal is mandated by due process and appellant’s 
constitutional right to a fair trial. 
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(Bryant, supra, 157 Cal.App.3d at p. 588.)  In reversing, the court soundly 

rejected the prosecutor’s contention that he was “merely reminding the 

[trial] court of its duty to inform the witness of his Fifth Amendment 

privilege not to testify . . . .”  (Id. at 590.)  The court found that “[i]t is not 

the court nor the prosecuting attorney’s function to attempt to purge the 

court of witnesses who might possibly offer perjured testimony.”  (Id. at p. 

592, fn.5.)2   The court then specifically found that the prosecutor’s 

statements “went far beyond reminding the witness of the duty to tell the 

truth or advising him of the consequences of perjured testimony,  and in 

fact revealed the prosecutor’s ‘expectation’ that the witness’ testimony 

would be perjurious if favorable to appellant . . . .”  (Ibid.)       

Here, the prosecutor’s actions similarly went far beyond instructing 

D.H. that he would be under a duty to tell the truth and advising him of the 

consequences of committing perjury.  The prosecutor indicated to the trial 

court that she would find D.H.’s testimony to be perjurious if he 

contradicted the deputies and testified that his vehicle lights were on, she 

stated “we file a probation violation based on that,” and she requested that 

counsel be appointed to advise D.H. of her position and the risk that his 

probation would be revoked if he testified favorably for the defense.  (2RT 

33-34.)  Under Bryant and the settled United States Supreme Court case 

law cited above, the prosecutor was under no obligation or duty to make 

                                           
2 By contrast, there is authority that a trial court judge may have a duty to 
ensure that a witness is advised of his privilege against self-incrimination if 
there is reason to believe that the witness’s testimony may implicate him or 
her in a previously committed crime.  (Warren, supra, 161 Cal.App.3d at p. 
972.)    
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these statements or to request that counsel be specially appointed to advise 

D.H. of the potential consequences of committing perjury.  The second 

criterion for satisfying the element of prosecutorial misconduct ― that the 

prosecutor engaged in activity that was wholly unnecessary to the proper 

performance of her duties ― is accordingly satisfied.        
 
iii. The Prosecutor’s Statements Were Improper Even Though 

They Were Not Made Directly To D.H..  

After D.H. spoke to a court-appointed attorney and invoked the Fifth 

Amendment, the prosecutor made a point of stating for the record that D.H. 

was not in court when she made her coercive statements about filing a 

probation violation based on perjury if he testified: 
 
[B]efore trial when I was making my statements for the 
record Mr. D.H. was not in court. 

(2RT 41.)  This fact is irrelevant.  “[I]t is generally immaterial how such a 

statement is communicated to the witness:  its potentially intimidating 

effect depends ultimately on its content and its original source, not on the 

identity of the person who delivers it to the witness.”  (Martin, supra, 44 

Cal.3d at p. 41.)     

In Martin, supra, three defense witnesses were prepared to take the 

stand and contradict the testimony of the prosecution’s main witness.  

(Martin, supra, 44 Cal.3d at pp. 36, 43, 48.)  The prosecutor told counsel 

for one of the witnesses “if the witness testified and implicated himself in a 

crime that could be proved at trial, he would be prosecuted; if the witness 

got on the stand and committed perjury, the witness would be prosecuted 

for perjury.”  (Id. at p. 40.)  The California Supreme Court specifically 
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found that this statement was misconduct even though it was communicated 

to counsel for the witness and not directly to the witness himself.  (Ibid.)  

The prosecutor similarly told counsel for the second witness that “if [the 

witness] testified and implicated himself in a crime he would be prosecuted 

if he could be.”  (Id. at p. 44.)  The California Supreme Court again found 

that this was misconduct.  (Id. at 46 [“the governing law is clear”].)  

 Finally, the California Supreme Court found that the third witness 

was improperly intimidated by the prosecutor’s statements to counsel for 

the other witnesses and the fact that the prosecutor arrested one of the 

defense witnesses after he testified even though it was undisputed that the 

prosecutor “did not know of [the third witness’s] existence until he took the 

stand.”  (Id. at pp. 48-49, 50 [emphasis added].)  The court specifically held 

that: 
[T]here is no requirement that the prosecution must be found 
to have committed misconduct toward the individual witness 
before it can be held to have interfered with the defendant’s 
constitutional right to present the testimony of that witness. 

(Id. at 49 [emphasis in the original].)   

 Similarly the intimidating statements in both Hill, supra, and 

MacClosky, supra, were both made outside the witnesses’ presence in those 

cases.  The coercive statement in Hill was made to the witness’s mother.  

(Hill, supra, 17 Cal.4th at pp. 834-835.)  The coercive statement in 

MacClosky was made to counsel for the witness.  (MacClosky, supra, 682 

F.2d at p. 476.)   

The fact that D.H. was not in court at the time of the prosecutor’s 

intimidating statements is therefore irrelevant under the facts of this case.  
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The prosecutor’s intimidating statements were made in open court and she 

specifically asked that counsel be appointed for the purpose of relaying her 

“concerns” to D.H..  (2RT 33.)  Counsel was appointed and he indicated on 

the record that the prosecutor’s concerns were in fact relayed to D.H. and 

that they were the reason he subsequently declined to testify.  (2RT 35.)  

The prosecutor’s statements were accordingly improper even though they 

were not made directly to D.H. in his presence.     
 
iv. The Prosecutor’s Good Faith Or Bad Faith In Making The 

Coercive Statements Is Irrelevant.  

After D.H. invoked the Fifth Amendment, the prosecutor also made 

a point of stating on the record that she did not intend to threaten or 

dissuade D.H. from testifying and that she was only concerned that he be 

advised by counsel: 
 
My purpose of pointing out to the court and counsel what I 
saw as potential problems … if Mr. D.H. were to testify and 
perjury.  I just wanted to point out where there was a potential 
that might expose him to additional penalty.  And my only 
concern at that point was counsel be present and available to 
advise him.  Not that I was making any threats and not that I 
was making any indication of what my office would do.  And 
I just want to clarify.  For the record, I was in no way trying 
to dissuade him.  My only concern trying to point out where 
there was potential for liability, and that being the reason 
when I felt counsel was needed.  I just wanted to make that 
clear, your Honor, because I felt that to be important.    

(2RT 41.)  The prosecutor’s intent, motivation and rationale for making the 

coercive statements she made are entirely irrelevant: 
 
The Attorney General attempts to make much of the fact that 
the referee did not specifically find that [the prosecutor] 
intended to intimidate witnesses . . . .  But as we have 
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explained, the existence of bad faith or improper motives on 
the part of the governmental agent is not required. 

(In re Martin, supra, 44 Cal.3d at p. 35; Bryant, supra, 157 Cal.App.3d at 

p. 590 [“Even if the prosecutor’s motives were impeccable . . . the 

implication of what he said was calculated to transform [the witness] from a 

willing witness to one who would refuse to testify, and that in fact was the 

result”].)  The prosecutor’s statements were accordingly improper 

regardless of her good faith or bad faith in making them.      
 
v. The First Element Is Satisfied.  

The first element that must be satisfied in order to prevail on a claim 

for of interference with the right to present witnesses—prosecutorial 

misconduct—has accordingly been satisfied.  As set forth above, the 

prosecutor’s actions toward D.H. were unnecessary, intimidating and 

coercive.  By announcing that she would consider testimony by D.H. that 

the lights in his car were on to be perjurious and a felony, by indicating that 

the district attorney would file a probation violation if D.H. testified in 

appellant’s favor, and by requesting that counsel be appointed to convey 

her “concerns” to D.H., the prosecutor transformed D.H. from a willing 

witness to one who refused to testify.  Her motives in making the 

statements and the fact that her “concerns” were relayed through an 

attorney and not made in D.H.’s presence are irrelevant.  As set forth 

below, the second two elements—causation and materiality—are also 

satisfied by the facts in the instant case.               
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b. Second Element:  There Was A Causal Link Between The  
  Prosecutor’s Misconduct And D.H.’s Refusal To Testify.  

 The second element a defendant must demonstrate in order to 

prevail on a claim of interference with the right to present witnesses is a 

causal link between the prosecutor’s misconduct and his ability to present 

witnesses on his own behalf.  To prove this element, the defendant “is not 

required to prove that the conduct under challenge was the ‘direct or 

exclusive’ cause.  [Citations.]  Rather, he need only show that the conduct 

was a substantial cause.  [Citations.]  The misconduct in question may be 

deemed a substantial cause when, for example, it carries significant 

coercive force [citations] and is soon followed by the witness’s refusal to 

testify.”  (In re Martin, supra, 44 Cal.3d at p. 31.)     

People v. Robinson is directly on point.  There, the prosecutor 

advised a defense witness that charges would be brought against her if she 

took the stand.  The witness was initially willing to testify, but after seeking 

counsel from the public defender, she Charlieed her mind and declined to 

testify.  (Id. at p. 970.)  Despite the intervening meeting with counsel, the 

court found that the prosecutor’s improper threat deprived the defendant of 

the opportunity to present the witness’s testimony.  (People v. Robinson 

(1983) 144 Cal.App.3d 962, 970; see also In re Martin, supra, 44 Cal.3d at 

p. 39 [threatening a witness with prosecution on the basis of expected 

testimony and advising him to seek counsel “who would undoubtedly 

inform him of his rights under the Fifth Amendment” is not a 

constitutionally permissible “mere warning”].)   
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Causation is clearly present here.   The prosecutor’s statements were 

improperly coercive under the extensive authority cited above.  They were 

immediately followed by D.H.’s refusal to testify.  In addition, counsel for 

D.H. specifically stated on the record at the motion to suppress hearing that 

D.H.’s decision not to testify was due to the fact that the district attorney’s 

office would consider his testimony to be perjurious and might revoke his 

probation if he testified.  (2RT 35.) The second element in a claim for 

interference with the right to present witness—causation—is accordingly 

satisfied in the instant case.   
 
c. Third Element:  D.H.’s Testimony Would Have Been Material 

And Favorable To Appellant’s Defense.  

 The third element a defendant must demonstrate in order to prevail 

on a claim of interference with the right to present witnesses is materiality.  

“To carry his burden under federal law, ‘he must at least make some 

plausible showing of how [the] testimony [of the witness] would have been 

both material and favorable to his defense.’  [Citation.]  Under California 

law he must show at least a reasonable possibility that the witness could 

have given testimony that would have been both material and favorable.  

(In re Martin, supra, 44 Cal.3d at p. 32.)     

D.H.’s lost testimony was clearly material and favorable in the 

instant case.  At the motion to suppress hearing, appellant asserted that 

Deputies Charlie and Lewis did not have reasonable suspicion to effect a 

traffic stop, because appellant believed that D.H.’s vehicle lights were on.  

(2RT 29.)  This was based on the fact that the dashboard lights were 

illuminated and appellant did not see D.H. turn the lights off when he drove 
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down the alley.  (2RT 29; see 4RT 612-613.)  Clearly, testimony by D.H. 

that the vehicle lights were in fact on would have been material and 

favorable to appellant at the motion to suppress hearing.   

At trial, appellant asserted that he was unaware of the various 

pebbles of crack cocaine found lying in various places in D.H.’s car.  (4RT 

610-611.)  Again, testimony by D.H. that the rocks of crack cocaine 

belonged to him would clearly have been material and favorable to 

appellant at trial in the event that appellant’s motion to suppress was 

denied.   

The fact is that in both cases—at trial and at the motion to suppress 

hearing—D.H.’s important testimony not only would have corroborated the 

testimony given by appellant on his own behalf, it would have squarely 

contradicted the testimony of the prosecution’s two main witnesses.  (See 

In re Martin, supra, 44 Cal.3d at p. 42 [finding materiality “plainly” shown 

where a defense witness’s testimony “would have squarely contradicted the 

testimony of . . . the crucial prosecution witness”].)  In addition, as a key 

percipient witness to the events in question, D.H.’s testimony as the driver, 

the owner of the car, and the only other witness to traffic stop, if believed 

by the trial court judge or a jury, clearly would have carried significant 

weight on both of the key issues critical to appellant’s defense, whether the 

lights were on or off and whether appellant was aware of or had any interest 

in the pebbles of crack cocaine found in D.H.’s car.  (See Bryant, supra, 

157 Cal.App.3d at p. 588 [noting that the nontestifying defense witness in 

that case was the only witness to the events in question other than the 
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defendant and police officers].)  The third element in a claim for 

interference with the right to present witness—materiality—is accordingly 

satisfied in the instant case.   

d. All Three Elements Are Satisfied. 

Appellant has thus demonstrated that the three elements that must be 

satisfied in order to demonstrate interference with the right to present 

witnesses— 1) misconduct by the prosecutor, (2) a causal link between the 

misconduct and the defendant’s inability to present witnesses on his own 

behalf, and (3) materiality—are satisfied in the instant case.  (In re Martin, 

supra, 44 Cal.3d at pp. 31-32.)   As set forth below, the error was 

prejudicial. 

E.   The Error Was Prejudicial. 

The standard for assessing prejudice in cases where the prosecution 

interferes with a defendant’s right to present witnesses is an open question 

in California.  In Bryant, supra, the court held that prosecutorial 

interference with the right to present witnesses is reversible per se without 

an examination of prejudice.”  (Bryant, supra, 157 Cal.App.3d at p. 594.)  

In Robinson, supra, the court found that reversal is required only if the 

failure of the defense witness to testify may have affected the outcome of 

the trial under the Chapman standard for assessing prejudice, i.e. the 

conviction must be reversed unless it appears beyond a reasonable doubt 

that the error did not contribute to the jury’s verdict. (Robinson, 144 

Cal.App.3d at p. 971, citing Chapman v. California, supra, 386 U.S. at p. 

23.)  Subsequent cases addressing the issue have held off resolving this 
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split of authority.  (In re Martin, supra, 44 Cal.3d at p. 51; Warren, supra, 

161 Cal.App.3d at p. 975 [“Although we believe that the Bryant case is the 

better reasoned with regard to the standard for prejudice, it is not necessary 

for us in this case to determine the appropriate standard . . . .”].)     

Appellant contends that the per se standard for assessing prejudice 

applies, because the constitutional rights at issue are “so basic to a fair trial 

that their infraction can never be treated as harmless error . . . .”  (Bryant, 

supra, 157 Cal.App.3d at 594.)  Regardless, even assuming per se reversal 

is not required, the error in this case was not harmless beyond a reasonable 

doubt.   

Resolution of the main issue at the motion to suppress hearing — 

whether D.H.’s vehicle lights were off or on — came down to a question of 

credibility.  Deputy Lewis said that the lights were off.  Appellant said that 

the lights were on.  D.H., the driver, was prepared to corroborate 

appellant’s observation that the lights were in fact on.  Resolution of the 

main issue at trial—whether appellant was aware of the crack cocaine in the 

car—also came down to a question of credibility.  Appellant said that he 

was not aware of the crack pebbles.  Officer Lewis said that appellant told 

him that he purchased the crack pebbles with D.H. in order to get high.  

D.H. was prepared to testify that the crack pebbles belonged to him.  The 

verdict thus plainly turned on whether or not appellant’s testimony was 

believed.  D.H. was a material, percipient, corroborating witness.  It 

therefore cannot be said beyond a reasonable doubt that the loss of his 

testimony did not contribute to the jury’s verdict.  As a consequence, the 
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prosecutor’s interference with appellant’s right to present D.H. a witness in 

his defense at trial was prejudicial error.        

“Few rights are more fundamental than that of an accused to present 

witnesses in his own defense.”  (Chambers v. Mississippi (1973) 410 U.S. 

284, 302 [93 S.Ct. 1038, 35 L.Ed.2d 297].)  Appellant was denied this 

fundamental right.  Judgment against him on all counts must accordingly be 

reversed.   
 
 

III. 
APPELLANT REQUESTS THAT THE COURT CONDUCT AN 

INDEPENDENT REVIEW OF THE DOCUMENTS PRODUCED BY 
COUNSEL FOR DEPUTIES LOPEZ AND CHARLIE IN RESPONSE 

TO APPELLANT’S PITCHESS MOTION. 

As set forth above, pursuant to Pitchess v. Superior Court, supra, 11 

Cal.3d 531, appellant filed a pre-trial motion for discovery of any evidence 

of accusations or other evidence of acts of misconduct by the officers who 

arrested him (the “Pitchess motion”).  (2RT 36-63.)  The trial court granted 

the Pitchess motion on March 21, 2008.  (2RT A-1-A-2.)  The trial court 

then performed an in camera review of the documents that were produced 

by counsel for the arresting officers for “complaints based on false arrest, 

false reports, false statements of the defendants, dishonesty, [and] perjury.”  

(2RT A-6.)  After its review, the trial court reported that it found no 

discoverable information.  (2RT A-6; 1CT 75.)    

The records produced in response to the Pitchess motion and the 

transcript of the in camera hearing are, of course, sealed and not available 

for review by counsel for appellant.  Appellant accordingly requests that the 
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ARGUMENT AND AUTHORITY 

I. 

APPELLANT’S CONVICTIONS IN COUNTS TWO AND 
FOUR MUST BE REVERSED BECAUSE THE 
PROSECUTOR COMMITTED REPEATED ACTS OF 
PREJUDICIAL MISCONDUCT DURING THE TRIAL 

 
The prosecutor in this matter infringed appellant’s rights to due 

process and jury trial by committing repeated acts of misconduct. The 

prosecutor’s misconduct included presenting facts to the jury she knew to 

be false, suggesting that she had personal knowledge of facts not in 

evidence, inferentially vouching for her witnesses, demeaning defense 

counsel, suggesting that defense counsel fabricated a defense  and 

interfering with a defense witness. This misconduct violated appellant’s 

rights to due process of law under the Fourteenth Amendment, to an 

impartial jury under the Sixth Amendment and rendered his sentence 

unreliable under the Eighth Amendment and the corollary provisions of the 

California Constitution. 

A. The prosecutor argued facts not in evidence and facts 
known to be false and vouched for the credibility of witnesses 

 
The prosecutor argued in closing that defense counsel was 

obligated to, but failed to “bring one witness into this courtroom to say 

that [Officer C.] doesn’t do [his job] properly.” “If there was anything to 

show that he was a bad cop, that he did something that was 

misconduct or inappropriate or wrong in this day and age, you’d have 
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heard about it. You’d have heard about it right there from the witness 

stand.” (Vol. 4 RT 611-612.) Defense counsel objected to the 

prosecutor’s statement that the defense was obligated to put on such 

evidence and to the prosecutor’s argument that the jury would have 

been presented evidence of any misconduct if it existed. Immediately 

after the court overruled defense counsel’s second objection, the 

prosecutor told the jury the reason they heard no such evidence was 

“because it doesn’t exist. That’s why.” (Vol. 4 RT 612.) Later in her 

argument, the prosecutor argued that if there was any proof of 

wrongdoing by the police officers, defense counsel would have brought 

it into court to show the jury. (Vol. 4 RT 621.) 

The prosecutor’s argument clearly constituted misconduct. Not 

only did the prosecutor suggest to the jury that she had personal 

knowledge that no evidence existed to suggest Officer C. had ever 

committed misconduct but she made this representation knowing it to be 

false. Prior to the commencement of trial in this matter, appellant filed 

several Pitchess8 motions for discovery related to any complaints of 

misconduct on the part of Officer C.. On December 11, 2003, the court 

held an in camera hearing and ordered that materials be turned over to 

defense counsel. (Vol. 1 CT 28.) 

                                                           
8 Pitchess v. Superior Court (1974) 11 Cal.3d 531. 
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On April 5, 2004, defense counsel filed a supplemental 

Pitchess motion. (Vol. 1 CT 76-94.) The material given to defense 

counsel on December 11, 2003, was attached to the supplemental motion 

as Exhibit A. The material included the names and addresses of four 

complainants along with a list of potential witnesses in each case. 

(Vol. 1 CT 85-88.) The defense investigator’s efforts to contact each of 

the 25 potential witnesses was documented in Exhibit B. Three of the 

four complainants had moved from the listed addresses and could not 

be located. Many of the police officers and prosecutors did not respond 

to requests for information. Other officers and civilian witnesses could not 

be found. (Vol. 1 CT 90-93.) 

There is no doubt that the prosecutor was aware of the 

complaints made against Officer C. by at least four different persons. 

The prosecutor specifically requested the trial court hold Evidence Code 

section 402 hearings for any Pitchess witnesses that the defense 

intended to call. (Vol. 1 RT D3.) Defense counsel discussed in open court 

the defense efforts to locate and contact the four persons who filed 

complaints about Officer C. and the other potential witnesses, including 

many prosecutors and police officers. Counsel told the court that R.P., 

the only civilian witness the defense investigator was able to locate, 

indicated that his conviction was overturned as a result of misconduct by 

Officer C. and by the prosecutor in his case. R.P.’s statement was turned 
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over to the prosecutor in this matter. (Vol. 1 RT D5-D6.) 

On September 23, 2004, the prosecutor complained to the court 

that counsel had just provided her with R.P.’s statement along with 

R.P.’s address and phone number. (Vol. 2 RT 213.) Defense counsel told 

the court that she was unable to contact R.P. but hoped to have him 

subpoenaed for trial. Appellant’s prior counsel told her that copies of the 

Pitchess discovery provided to the defense was turned over to the 

prosecution. (Vol. 2 RT 213-215.) 

The prosecutor in this matter was aware of the complaints of 

misconduct filed against Officer C.. She also knew that the only reason 

that no evidence of misconduct was presented in the defense case 

because the witnesses could not be found. 

Prosecutors are given wide latitude during argument. 

Arguments may be vigorous as long as they amount to fair comments on 

the evidence. Prosecutors may also state matters not in evidence as long 

as those matters are common knowledge illustrations drawn from 

common experience, history or literature. Prosecutors are however 

prohibited “from vouching for the credibility of witnesses or otherwise 

bolstering the veracity of their testimony by referring to evidence 

outside the record. Nor is a prosecutor permitted to place the prestige of 

[her] office behind a witness by offering the impression that s[he] has 

taken steps to assure a witness’s truthfulness at trial.” (People v. Ward 
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(2005) 36 Cal.4th 186, 215, citing People v. Frye (1998) 18 Cal.4th 894, 

971.) A prosecutor’s vigorous presentation of facts favorable to his or 

her side “does not excuse either deliberate or mistaken misstatements of 

fact.” (People v. Hill (1998) 17 Cal.4th 800, 823; People v. Purvis (1963) 

60 Cal.2d 323, 343.) 

In this matter, the prosecutor reminded the jury that 

information regarding any misconduct, inappropriate behavior or 

wrongdoing by officers was readily available “in this day and age.” 

(Vol. 4 RT 612.) She then worked to bolster Officer C.’s veracity by 

suggesting falsely that she knew that there were no reports of 

misconduct on the part of Officer C.. (Vol. 4 RT 612.) The prosecutor’s 

argument amounted to unsworn testimony violative of appellant’s Sixth 

Amendment right to confrontation and to his right to effective counsel. 

(Boulas v. Superior Court (1986) 188 Cal.App.3d 422, 430.) 

Since the misconduct involved federal constitutional error, the 

burden is on the prosecution to prove beyond a reasonable doubt that 

the error did not contribute to the jury’s verdict. (Chapman v. California 

(1967) 386 U.S. 18, 24 [87 S.Ct. 824, 17 L.Ed.2d 705], ; People v. 

Bolton (1979) 23 Cal.3d 208, 214.) The prosecution cannot meet this 

burden here. The entire prosecution case for the events alleged to have 

occurred on September 6, 2003 (counts one and two) rested solely on the 

testimony of Officer C.. Officer C.’s testimony was contradicted by the 
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testimony of several defense witnesses. The prosecution cannot 

establish beyond a reasonable doubt that the prosecutor’s closing 

arguments vouching for Officer C. with false information did not 

contribute to the guilty verdict. 

Even under the lesser standard of People v. Watson (1956) 46 

Cal.2d 818, 836, this court must find it reasonably probable that 

appellant would have received  a  better result  absent  the misconduct  

by the prosecutor. Officer C.’s testimony was attacked by defense 

counsel and by defense witnesses. The prosecutor was obviously 

concerned about how the jury perceived Officer C. and spent much of 

her rebuttal argument trying to bolster his credibility. Her final argument 

to the jury was that it “would be a failure to the system” if the jury 

believed the “cops were dirty.” (Vol. 4 RT 621.) The prosecutor’s use of 

false information outside the record to vouch for Officer C.’s credibility 

clearly affected the verdict in this matter. Appellant’s conviction in count 

two must be reversed. 

The prosecutor also argued facts outside the record to bolster 

the credibility of the officers involved in the April 30, 2004 incident 

(counts three and four). The prosecutor told the jury that it was their job 

to determine the credibility of the witnesses and that “credibility is 

everything.” (Vol. 4 RT 619.) The prosecutor then asked the jury 

whether they believed that 12 officers would risk their careers and get 
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together to fabricate a story over five rocks of cocaine. “12 officers, 

12 individual careers, pensions, house notes, car notes.” (Vol. 4 RT 619.) 

Defense counsel objected that the prosecutor’s argument contained facts 

not in evidence. Defense counsel’s objection was overruled and the 

prosecutor continued to argue that the officers would not jeopardize their 

bank accounts or their children’s tuition. (Vol. 4 RT 619.) Defense 

counsel’s “running objection” was again overruled and the prosecutor 

continued to argue that 12 officers would not risk everything for five 

rocks of cocaine. Defense counsel objected on the ground that 12 officers 

did not testify and was again overruled. (Vol. 4 RT 620.) 

No evidence was presented that 12 officers were involved in 

the controlled buy and the subsequent arrests at XXX East XXth 

Street. Five officers that were present that day testified. Each testified 

that they were part of a team from southeast division but no one 

testified that the team consisted of 12 officers. (Vol. 2 RT 175, 210, 

219, 240; Vol. 3 RT 507.) There was no evidence presented as to the 

familial, employment or financial status of any of the officers involved. 

The prosecutor’s argument suggested that she had information outside 

the record establishing that 12 officers were involved in the arrests on 

April 30, 2004 and that these 12 officers would not lie and risk their 

jobs because each had mortgages, car payments and school tuition to 

worry about. The prosecutor inferentially vouched for the credibility of the 
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officers based on information outside the record. 

The prosecutor’s use of facts not in evidence to support her 

argument that the officers involved in the April incident were credible 

was clearly misconduct. Prosecutorial reference to matters outside the 

record is a “highly prejudicial form of misconduct, and a frequent basis 

for reversal.” (People v. Hill, supra, 17 Cal.4th at pp. 827-828, 

quoting 5 Witkin & Epstein, Cal. Criminal Law (2d ed. 1988) Trial, § 

2905, p. 3550; People v. Cunningham (2001) 25 Cal.4th 926, 1026.) As 

noted above, the prosecutor’s use of facts not in evidence to support her 

argument amounted to unsworn testimony violative of appellant’s Sixth 

Amendment right to confrontation and effective counsel. The 

prosecution case in counts three and four was established solely through 

the testimony of the police officers and much of their critical testimony 

was contradicted by defense witnesses. The prosecution cannot establish 

beyond a reasonable doubt that the prosecutor’s misconduct in using 

facts outside the record to bolster the credibility of the officers did not 

contribute to the verdict. 

The prosecutor committed further misconduct when she argued 

that appellant had “no job, no source of employment, no legitimate 

way to explain the production of [the] money” found in his possession. 

(Vol. 4 RT 581.) There was no evidence introduced to establish that 

appellant was unemployed. To the contrary, the prosecutor had reason 
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to believe that appellant did landscaping work. Defense witness A.T. 

testified that he received a business card from appellant and knew 

appellant ran a landscaping service. A business card for ’ 

Landscaping Service was marked as Defense Exhibit E but was not 

admitted into evidence after the court sustained the prosecutor’s relevance 

objection. (Vol. 3 RT 434, 471.) 

Ordinarily, attorneys “may ethically present evidence that they 

suspect, but do not personally know, is false.” (People v. Riel (2000) 22 

Cal.4th 1153, 1217.) But a prosecutor is held to a standard higher than that 

imposed on other attorneys because of the unique function he or she 

performs in representing the interests, and in exercising the sovereign 

power, of the state. (People v. Kelley (1977) 75 Cal.App.3d 672, 690.) As 

the United States Supreme Court has explained, the prosecutor represents “a 

sovereignty whose obligation to govern impartially is as compelling as its 

obligation to govern at all; and whose interest, therefore, in a criminal 

prosecution is not that it shall win a case, but that justice shall be done.” 

(Berger v. United States (1935) 295 U.S. 78, 88 [55 S.Ct. 629, 79 L.Ed. 

1314], ; People v. Seaton (2001) 26 Cal.4th 598, 649-650, citing Kyles v. 

Whitley (1995) 514 U.S. 419, 439 [115 S.Ct. 1555, 131 L.Ed.2d 490].) The 

prosecutor may not become the “architect of a proceeding that does not 

comport with the standards of justice.” (Brady v. Maryland (1963) 373 U.S. 

83, 88 [83 S.Ct. 1194, 10 L.Ed.2d 215]). 
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The prosecutor’s argument in this matter cannot be found to 

comport with the standards of justice. She knew that her allegation that 

appellant was unemployed and had no income source was likely false in 

light of the evidence that appellant did landscaping work. Additionally, 

the business card offered into evidence to show that appellant had a 

legitimate source of income was excluded on the prosecutor’s motion. 

[See People v. Varona (1983) 143 Cal.App.3d 566. “It is  beyond the  

standards  of acceptable conduct for a prosecutor to argue that the 

defendant should have produced evidence that was actually excluded on 

the prosecutor’s motion.”] 

Nor was there any evidence presented to support the 

prosecutor’s argument, “It is a regular swap meet in Los Angeles 

County right now, ladies and gentlemen. If you want the drugs, you can 

pretty much drive up any street in Los Angeles…”9 (Vol. 4 RT 611.) 

These facts outside the record were used by the prosecutor to support her 

argument that it was not unusual for drugs to be sold openly on the street 

in broad daylight. 

B. Denigration of defense counsel 
 

The prosecutor also cast aspersions on the character and integrity 

of defense counsel in her closing argument. First, the prosecutor implied 

                                                           
9 Defense counsel’s objection that the argument was not supported by the 
evidence was once again overruled. (Vol. 4 RT 611.)   
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that the defense did something wrong because they “conjured up” the 

defense witnesses in the last week and a half. (Vol. 4 RT 615.) After 

defense counsel’s objection was overruled, the prosecutor told the jury 

that this information came out only because she elicited it. The 

prosecutor implied wrongdoing by the defense by arguing that Mr. A.T. 

was “conjured up” over the weekend to “come in and help his friend.” 

The prosecutor further insinuated that the defense did something wrong 

by arguing that appellant’s brother called A.T. and asked him to testify, 

“not an investigator, not somebody else, but the defendant’s brother.” 

(Vol. 4 RT 615.) 

The prosecutor implied additional wrongdoing on the part of 

defense counsel in her closing argument. She argued that defense 

counsel was obligated to put on evidence of any misconduct by Officer 

C. and failed to do so. (Vol. 4 RT 611.) She also told the jury that they 

should be offended by defense counsel’s argument. She argued that 

defense counsel believed that they were “so simple minded” that they 

would believe “that cops lied because cops are liars and that’s enough.” 

(Vol. 4 RT 610.) The prosecutor further argued that counsel’s arguments 

that Officer C. lied were “an insult” to the jury. The prosecutor noted that 

she was insulted by the testimony of Mr. J.J. as presented by defense 

counsel and hoped that the jury was also insulted. (Vol. 4 RT 612, 616.)  

It is misconduct for the prosecutor in argument to impugn the 
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integrity of defense counsel or to suggest defense counsel has fabricated a 

defense. (People v. Hill, supra, 17 Cal.4th at 819-820; People v. 

Bemore (2000) 22 Cal.4th 809, 846.) Casting aspersions on defense 

counsel is prosecutorial misconduct as it directs attention to largely 

irrelevant matters and does not constitute comment on the evidence or 

argument as to inferences to be drawn therefrom. (People v. Herring 

(1993) 20 Cal.App.4th 1066, 1075; People v. Thompson (1988) 45 

Cal.3d 86, 112-113.) 

C. Interference with a defense witness 
 

The prosecutor also committed misconduct when she interfered 

with appellant’s right to present evidence by intimidating M.C. in 

order to dissuade him from testifying in this matter. M.C. was charged 

as a co-defendant with appellant in case number . The 

information alleged that M.C. sold a controlled substance (Health & Saf. 

Code, § 11352, subd. (a), count one) and possessed a controlled 

substance (Health & Saf. Code, § 11350, subd. (a), count three). The 

information also alleged that M.C. had one strike prior (Pen. Code, §§ 

1170.12, subds. (a) through (d) and 667, subds. (b) through (i)). (Vol. 1 

CT 242-245.) M.C. entered a guilty plea to possession of a controlled 

substance and was sentenced to four years in state prison On August 2, 

2004. (Vol. 3 RT 404.) 
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Defense counsel obtained a removal order for M.C. to have him 

brought to court as a defense witness. M.C. appeared in court with his 

attorney and two sign language interpreters on September 27, 2004. 

The prosecutor told the court that M.C.’s plea bargain was conditioned 

upon M.C.’s agreement not to testify on appellant’s behalf. (Vol. 3 RT 

400- 402, 408; Vol. 1 CT 105.) 

Defense counsel informed the court that she was personally 

present at the time that M.C. entered his plea. After defense counsel 

told the court that M.C.’s plea was not conditioned on his agreement not to 

testify for appellant, the prosecutor admitted no such agreement was 

entered onto the record as part of M.C.’s plea. She contended, and 

M.C.’s counsel agreed, that it was the understanding of the parties. (Vol. 

3 RT 403, 410.) The prosecutor then threatened on the record to make 

every effort to have M.C.’s plea withdrawn if he testified in this matter. 

(Vol. 3 RT 411.) M.C. elected not to testify and was excused by the 

court over defense objection. (Vol. 3 RT 416-417.) 

The prosecutor’s threats were clearly meant to influence M.C.’s 

decision on whether or not to testify. If convicted at trial for sales of 

rock cocaine, M.C. would be facing a maximum term of ten years 

(aggravated term of five years doubled pursuant to Penal Code sections 

667, subdivision (e)(1) and 1170.12, subdivision (c)(1)) in state prison. 

A conviction for sales would also result in a three-year prior (Health & 
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Saf. Code, § 11370.2, subd. (a)) on M.C.’s record. The prosecutor’s 

threat to have M.C.’s plea bargain for four years withdrawn undoubtedly 

intimidated M.C. and impacted his decision not to testify for appellant. 

Intimidation of defense witnesses by the prosecution is misconduct. 

(People v. Hill, supra, 17 Cal.4th at p. 835, In re Martin (1987) 44 

Cal.3d 1, 30; People v. Bryant (1984) 157 Cal. App. 3d 582.) 

D. Appellant’s objections to the prosecutor’s misconduct 
were not waived 

 
Appellant anticipates that respondent will argue that his 

objections to the prosecutor’s misconduct should be deemed by this 

court to have been forfeited due to defense counsel’s failure to object 

to each and every act of misconduct. The California Supreme Court 

has held that a claim of misconduct is waived absent a specific and 

timely objection to the misconduct and a request for an admonition. 

(People v. Fierro (1991) 1 Cal.4th 173, 207; People v. Miller (1990) 

50 Cal.3d 954, 996.) 

Appellant submits that he should not be deemed to have 

forfeited his objection to the prosecutor’s misconduct because the trial 

court made it very clear that any objection would have been futile. 

(People v. Arias (1996) 13 Cal.4th 92, 159; People v. Noguera (1992) 

4 Cal.4th 599, 638.) As noted throughout appellant’s argument 

above, defense counsel objected many times  during  the  
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prosecutor’s  closing  arguments.  Every  objection  was overruled. 

Further objection by defense counsel would have been futile. 

Furthermore, objection is not required to preserve the issue 

where an admonition would not have cured the harm. (People v. 

Hill, supra, 17 Cal.4th at p. 820; People v. Johnson (1981) 121 

Cal.App.3d. 94, 103-104.) The prosecutor in this matter repeatedly 

inferred she had information outside the record. The “effect of such 

remarks is to lead the jury to believe that the district attorney, a sworn 

officer of the court, has information which the defendant insists on 

withholding; or that they may consider matters which could not 

properly be introduced in evidence.” (People v. Johnson, supra, 121 

Cal.App.3d at p. 103.) While a judicial admonition may have 

lessened the impact of each instance of misconduct, no admonition 

could have unrung the bell leading the jurors to believe the prosecutor 

was privy to more information than the jury was given. 

E. Standard of review 
 

As noted above, appellant’s right to confrontation and to 

effective counsel were violated when the prosecutor repeatedly argued 

matters outside the trial record. (People v. Hill, supra, 17 Cal.4th at pp. 

827-828; People v. Herring, supra, 20 Cal.App.4th at pp. 1076-1077; 

Boulas v. Superior Court, supra, 188 Cal.App.3d at p. 430.) Because this 

misconduct involves federal constitutional error, reversal is required 
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unless the People establish beyond a reasonable doubt that the error did 

not contribute to the verdict. (Chapman v. California, supra, 386 U.S. at 

p. 24 [87 S.Ct. 824, 17 L.Ed.2d 705]; People v. Herring, supra, 20 

Cal.App.4th 1066, 1077; People v. Bolton (1979) 23 Cal.3d 208, 214.) 

Respondent cannot meet this burden. The prosecutor’s use of 

false information and facts not in evidence served to bolster a critical 

weakness in her case, the credibility of the officers. To prove the 

charges against appellant, it was necessary for the jury to believe the 

testimony of the police officers that appellant was involved in drug sales, 

had no legitimate source for the money on his person and that drug deals 

are common during daylight on virtually every corner in Los Angeles. Use 

of false information and facts not in evidence coupled with repeated 

suggestions that the prosecutor knew facts not in evidence surely 

contributed to the verdict in this matter in that the misconduct directly 

affected the jury’s determination of the credibility of the officers. 

The prosecutor’s conduct in this matter, particularly presenting 

information to the jury that she knew was false, was so egregious that it 

that it infected the trial with unfairness to a degree that denied appellant his 

right to due process under the United States constitution. (People v. 

Farnam (2002) 28 Cal.4th 107, 167; Darden v. Wainwright (1986) 477 

U.S. 168, 181 [106 S.Ct. 2464, 91 L.Ed.2d 144]; Donnelly v. 

DeChristoforo (1974)  416 U.S. 637, 642 [94 S.Ct. 1868, 40 L.Ed.2d 
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431].) This court must reverse appellant’s convictions.   
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II. 
 

APPELLANT’S CONVICTION IN COUNT FOUR MUST BE 
REVERSED BECAUSE THE PROSECUTOR INTERFERED 
WITH APPELLAN’TS RIGHT TO PRESENT EVIDENCE, 
DEPRIVING HIM OF HIS RIGHT TO COMPULSORY 
PROCESS AND TO A RELIABLE DETERMINATION OF 
GUILT 

 
As noted above in appellant’s argument I, the prosecutor 

committed misconduct by threatening defense witness M.C. to dissuade 

him from testifying on appellant’s behalf. M.C. was present at the time of 

the alleged offenses and clearly a percipient witness. The 

prosecutor’s intimidation of M.C. served to deprive appellant of his 

right to compulsory process for obtaining witnesses and to a reliable 

determination of guilt under the Sixth Amendment. (People v. Hill, supra, 

17 Cal.4th at p. 835, In re Martin, supra, 44 Cal.3d at p. 30.) 

In People v. Stewart (2004) 33 Cal.4th 425, the California 

Supreme court set forth a two-pronged test to determine whether a 

defendant’s compulsory process rights were violated. The defendant 

must show: “(i) prosecutorial misconduct--that is, ‘activity that was wholly 

unnecessary to the proper performance of [the prosecution’s] duties and 

was of such a character as ‘to transform [a defense witness] from a willing 

witness to one who would refuse to testify,’” and (ii) interference with the 

fact finding process--that is, “a causal link between the misconduct and 

[the defendant’s] inability to present witnesses on his own behalf.” (Id. at 
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pp. 471-472.) 

The prosecutor’s threats to M.C. in this matter were hardly 

necessary to the proper performance of her duties. As noted above in 

Argument I, a prosecutor’s interest in a criminal case is not merely to win 

the case but to see that justice is done. (Berger v. United States, supra, 295 

U.S. at p. 88; Kyles v. Whitley, supra, 514 U.S. at p. 439; People v. Seaton, 

supra, 26 Cal.4th at pp. 649-650.) A full hearing with testimony from a 

percipient witness such as M.C. would further to goal of seeking justice. 

Instead, the prosecutor threatened to fight to withdraw M.C.’s plea 

bargain. The implication of the prosecutor’s threat was that M.C. 

would be facing substantially more time in custody if he testified for 

appellant. The prosecutor’s misconduct was of such character as to 

transform M.C. into a witness unwilling to testify. The prosecutor’s 

threats to deter M.C. from testifying also interfered with the fact-finding 

process and deprived appellant of the ability to present this witness in his 

defense. 

The burden is on the prosecution in cases of misconduct 

involving federal constitutional error to prove beyond a reasonable doubt 

that the error did not contribute to the jury’s verdict. (Chapman v. 

California, supra, 386 U.S. at p. 24 [17 L.Ed.2d 705, 710-711, 87 S.Ct. 

824].) The prosecution cannot meet this burden. The prosecutor’s resort to 

threats to suppress M.C.’s testimony shows that she was aware of the 
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potential impact of his testimony  on  the  prosecution  case.  This  court  

must  reverse  appellant’s convictions.  
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II. THE PROSECUTOR COMMITTED MISCONDUCT AND VIO-
LATED APPELLANT’S RIGHT TO DUE PROCESS UNDER 
THE FOURTEENTH AMENDMENT BY REPEATEDLY RE-
FERRING TO THE DEFENDANTS AS “COCKROACHES” 
DURING SUMMATION TO THE JURY, AND BY MAKING 
OTHER IMPROPER REMARKS DESIGNED TO INFLAME 
THE JURY. 

A.  Introduction. 

When the prosecutor commenced his argument-in-chief to the jury, 

he immediately referred to the defendants as “cockroaches.”  He said that, 

while the good citizens of  sleep at night, “[T]hese cock-

roaches are out there running around committing crimes and victimizing the 

people of  and .” (6 R.T. p. 1199.)  Mo-

ments later, the prosecutor used that term again, saying, “in order to shine 

the light on what these cockroaches do in our community --.”  At that point 

Appellant’s trial counsel objected, “to the characterization of cockroaches.” 

(6 R.T. p. 1200.)  The trial court overruled the objection without comment. 

(Id. p. 1201.)  The prosecutor continued his argument, saying that “to shine 

a light on these cockroaches” it is sometimes necessary to use the testimony 

of an informant like J.O.. (Ibid.)  Thereafter, the prosecutor used the term 

“cockroaches” to refer to the defendants at least nine more times in his ar-

gument-in-chief and rebuttal arguments. (Id. pp. 1201, 1204-1205, 1208, 

1211, 1214, 1223, 1303, 1305.) 

In addition, the prosecutor made other improper remarks during sum-

mation that were designed to inflame the jury’s passions against the defend-

ants.  While discussing gang evidence, the prosecutor noted that in the video 

“Bangin’ in My Grave,” which the jury viewed:   

They are bragging about being gang members, and that bragging, 
that bravado, is pulled off of a YouTube video as an insult to the 
people of  County.  Because it is great to do that, to put 
shit in our faces.  And at some time we the people will hold them 
accountable for those actions, putting this in our faces, and their 
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bravado and bragging about being gang bangers.  That activity 
comes back here, ladies and gentlemen, where we can hold them 
accountable for those actions.  

(6 R.T. p. 1212; emphasis added.)   

In making these comments, the prosecutor committed misconduct 

which violated federal due process principles in the Fourteenth Amendment 

to the federal Constitution as interpreted by the United States Supreme 

Court in Darden v. Wainwright (1986) 477 U.S. 168, 181 and Greer v. Mil-

ler (1987) 483 U.S. 756, 765. 

The issue is cognizable on appeal in the absence of a timely objection 

alleging prosecutorial misconduct.  Normally, to preserve for appeal a claim 

of prosecutorial misconduct, the defense must make a timely objection at 

trial and request an admonition.  The issue is nevertheless reviewable where, 

as here, an admonition would not have cured the harm caused by the mis-

conduct. (People v. Earp (1999) 20 Cal.4th 826, 858-859.)   

B. Applicable law. 
A prosecutor’s conduct violates a defendant’s federal constitutional 

rights when the behavior comprises a pattern of conduct so egregious that it 

infects the trial with unfairness as to make the resulting conviction a denial 

of due process. (People v. Hamilton (2009) 45 Cal.4th 863, 920.)  Even if the 

behavior does not reach that level of egregiousness, it may still violate Cal-

ifornia law if it involves the use of deceptive or reprehensible methods when 

attempting to persuade the jury, and it is reasonably probable that without 

such misconduct, an outcome more favorable to the defendant would have 

resulted. (People v. Dykes (2009) 46 Cal.4th 731, 760.)   

The focus of the inquiry is on the effect of the prosecutor’s action on 

the defendant, not on the intent or bad faith of the prosecutor. (People v. 

Hamilton, supra, 45 Cal.4th p. 920.)  Prosecutors are held to an elevated 

standard of conduct. (People v. Hill (1998) 17 Cal.4th 800, 819, overruled on 

other grounds in Price v. Superior Court (2001) 25 Cal.4th 1046, 1069, fn. 
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13.)  That higher standard is imposed because of the unique function prose-

cutors perform in representing the interests, and in exercising the sovereign 

power, of the state.  In Berger v. United States (1935) 295 U.S. 78, the Su-

preme Court described the role of a prosecutor saying,  

The United States Attorney is the representative not of an ordinary 
party to a controversy, but of a sovereignty whose obligation to 
govern impartially is as compelling as its obligation to govern at 
all; and whose interest, therefore, in a criminal prosecution is not 
that it shall win a case, but that justice shall be done.... He may 
prosecute with earnestness and vigor—indeed, he should do so. 
But, while he may strike hard blows, he is not at liberty to strike 
foul ones. It is as much his duty to refrain from improper methods 
calculated to produce a wrongful conviction as it is to use every 
legitimate means to bring about a just one. 

(Berger v. United States, supra, 295 U.S. p. 88.)   

A prosecutor is given wide latitude during argument, so long as the 

argument amounts to a fair comment on the evidence, which includes rea-

sonable inferences or deductions to be drawn therefrom. (People v. Stanley 

(2006) 39 Cal.4th 913, 951.)  However, it is prosecutorial misconduct to 

make arguments that give the jury the impression that emotion may reign 

over reason.  It is likewise misconduct to use inflammatory rhetoric that di-

verts the jury’s attention from its proper role, or invites an irrational, purely 

subjective response. (People v. Redd (2010) 48 Cal.4th 691, 742; People v. 

Sanchez (2014) 228 Cal.App.4th 1517, 1529.)   

 C. The prosecutor’s inflammatory rhetoric during argument ex-
ceeded the bounds of fair comment on the evidence and invited 
the jury to convict based on emotion rather than reason. 
The prosecutor crossed the line of permissible argument and commit-

ted misconduct when he repeatedly referred to the defendants as “cock-

roaches” during argument.  Cockroaches are often depicted as vile and dirty 

pests. Their size and appearance make them disgusting to many people, 

sometimes even to the point of phobic responses.  The prosecutor’s frequent 

use of that word to describe the defendants invited an emotional response 
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from the jury.  It suggested the defendants were repulsive, subhuman crea-

tures not worthy of the dignity and due process to which they were entitled 

in the courtroom where their case was being tried.   

The prosecutor doubled-down on inflammatory rhetoric when he dis-

cussed a rap video shown to the jury.  The prosecutor called the video “an 

insult to the people of  County.”  Then he stepped far past the line 

of permissible argument when he added, “Because it is great to do that, to 

put shit in our faces.” (6 R.T. p. 1212; emphasis added.)  That latter earthy 

phrase fit the definition of “fighting words,” that is, words tending to cause 

acts of violence by the person to whom the remark is addressed. (Gooding 

v. Wilson (1972) 405 U.S. 518, 524.)  By telling the jury the defendants were 

insulting the people of  County and “put[ting] shit in our faces,” 

the prosecutor sought to elicit an emotional response.  Certainly the prose-

cutor did not expect the jurors to start fighting with the defendants.  It seems 

equally clear, however, the prosecutor intended to inflame the jury to convict 

the defendants based on an emotional response to “put[ting] shit in out 

faces.” (6 R.T. p. 1212.)  This argument contained no pretense of being per-

missible fair comment on the evidence. (People v. Stanley, supra, 39 Cal.4th 

p. 951.)  The only possible motive for this crude remark was to improperly 

inflame the jury to convict, based on emotion rather than logic. (People v. 

Redd, supra, 48 Cal.4th p. 742.)  The prosecutor committed misconduct 

when he repeatedly called the defendant’s cockroaches and told the jury the 

defendants “put shit in our faces.”   

 D. The misconduct was prejudicial and requires reversal. 
Errors that rise to the level of federal constitutional error are prejudi-

cial unless the state proves beyond a reasonable doubt the error complained 

of did not contribute to the verdict obtained. (Chapman v. California (1967) 

386 U.S. 18, 24.)  Errors under California law are prejudicial when it is rea-

sonably probable a result more favorable to the appealing party would have 
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been reached in the absence of the error. (People v. Watson (1956) 46 Cal.2d 

818, 826.)  A “probability” in this context does not mean more likely than 

not, but merely a reasonable chance, more than an abstract possibility. (Peo-

ple v. Sanchez, supra, 228 Cal.App.4th pp. 1534-1535.)  Further, the phrase 

“a result more favorable” has no significant distinction from the phrase “a 

different result,” as both standards anticipate the party seeking relief will be 

in a different, and necessarily better, position if relief is granted. (Id. p. 

1535.)  Thus, it appears that under the Watson standard a hung jury is con-

sidered a more favorable result than a guilty verdict. (Ibid.) 

The prosecutor’s misconduct was extremely prejudicial; it could not 

have been cured by an admonition to disregard the improper arguments, had 

defense requested it.  The prosecutor’s repeated use of the term “cock-

roaches” to refer to the defendants was not only demeaning but also an un-

usual description that jurors would have difficulty striking from their mem-

ories.  Likewise, the prosecutor’s claim that the defendants “put shit in our 

faces” was a colorful, repulsive, statement designed to trigger strong emo-

tions that could not be nullified by simply telling jurors to disregard it.   It 

seems evident the prosecutor made these statements in a deliberate and suc-

cessful effort to inflame the jury and deny Appellant his right to due process 

and a fair trial. (People v. Hamilton (2009) 45 Cal.4th 863, 920.) 

It is noteworthy that the trial of this case commenced in August 2015. 

(1 C.T. p. 586.)  A year earlier, in August 2014, this court published its de-

cision in People v. Sanchez, supra, 228 Cal.App.4th 1517, a case that ad-

dressed an issue of prosecutorial misconduct.  At the conclusion of that opin-

ion, this Court said, 

[W]e note the language in People v. Lambert (1975) 52 
Cal.App.3d 905 … which applies with equal force here: “Despite 
our conclusion that the misconduct here was nonprejudicial, we 
feel compelled to forewarn prosecutors that we have too often of 
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late been faced with the task of determining whether unneces-
sarily zealous prosecutors have committed misconduct, and if so, 
determining whether, on the basis of the whole record, that mis-
conduct was prejudicial. Frequently, it seems that deputy district 
attorneys see their sole function as winning cases even at the ex-
pense of a fair trial for the defendant and the proper administra-
tion of justice in the courts. ... [¶] ... [W]hile we are not inclined 
to find such conduct prejudicial if the record does not warrant 
such a conclusion, we feel compelled to warn prosecutors that 
they cannot continue with impunity to engage in such conduct 
thinking that appellate courts will save them by applying the 
harmless error rule. ...”  

(People v. Sanchez, supra, 228 Cal.App.4th p. 1537.)  The judgment should 

be reversed and the matter remanded to superior court for retrial.    

III. EVIDENCE THAT TWO OF THE CO-DEFENDANTS IN THIS 
CASE ENTERED GUILTY PLEAS AND ADMITTED THE 
TRUTH OF ENHANCMENTS THAT THE CRIMES WERE 
COMMITTED IN ASSOCIATION WITH A CRIMINAL 
STREET GANG VIOLATED APPELLANT’S CONFRONTA-
TION RIGHTS UNDER THE SIXTH AMENDMENT TO THE 
FEDERAL CONSTITUTION. 

A.  Introduction. 

The jury found that Appellant violated section 186.22, subdivision 

(b) and section 12022.53, subdivision (e) in conjunction with the murder 

conviction in count one. (4 C.T. pp. 1107-1108.)  Those sections each pro-

vide an enhanced sentence for a person convicted of a felony offense com-

mitted “for the benefit of, at the direction of, or in association with any crim-

inal street gang.” (1 C.T. p. 242; 4 C.T. pp. 1107-1108.)   

The prosecutor tried the case on a theory that the gang allegations 

defined in sections 186.22, subdivision (b) and 12022.53, subdivision (e) 

were proved because the murder was committed “in association with” the 

criminal street gangs West Side Riva and Edgemont Locos. (6 R.T. p. 1210.)  

The prosecutor did not argue to the jury that the murder was committed “for 

the benefit of” or “at the direction of” a gang, probably because there was 

little or no evidence to support findings on those theories. (5 R.T. pp. 1209-
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By way of collateral proceedings, in which the attorney 
has an opportunity to fully defend his choice, this issue 
can be definitively resolved. 
  
We nonetheless reverse in part the defendants’ 
convictions. In his opening argument to the jury as well as 
in his rebuttal to defense arguments, the prosecutor 
repeatedly referred to the defendants and other gang 
members as “cockroaches” and repeatedly suggested to 
the jury they were part of a larger hidden threat to the 
safety of the community. As we explain more fully below, 
the vice in the prosecutor’s argument is not simply his use 
of a colorful epithet to describe the defendants. The 
evidence presented by the prosecutor showed that the 
defendants were leaders of a larger group of people who: 
cruelly and callously lured the victim to a garage, beat 
him, put him in the trunk of his own car, stripped the car 
of the victim’s belongings and then drove the victim to a 
field, where, as he tried to escape, they chased him down, 
shot him in the back and, worried he might survive, slit 
his throat. The cases are clear prosecutors may express, in 
the most vivid and even emotional terms, their disgust 
with the conduct of defendants shown by the evidence. 
However, prosecutors may not suggest to the jury that a 
guilty verdict is required because of the need to punish a 
group with whom the defendants are associated or 
because of some uncharged and unspecified crimes the 
defendants or others may have committed. Here, the 
prosecutor’s relentless description of the defendants and 
the other participants in the crime as “cockroaches” who 
together with others pose a hidden threat to the 
community, plainly suggested in powerful terms just such 
guilt by association and responsibility for uncharged acts. 
  
Because of the overwhelming evidence, the defendants 
planned to rob the victim and then decided to kill him, 
and that in doing so they kidnapped him, the prosecutor’s 
misconduct does not require that we reverse their murder 
convictions or the jury’s special circumstances findings. 
However, we must reverse the jury’s gang findings. The 
evidence that the robbery, kidnapping, and murder were 
committed to benefit or otherwise advance the interests of 
a criminal street gang was somewhat conflicting and the 
prosecutor’s repeated reference to guilt by association 
was directly related to those gang allegations. 
  
We also reverse the firearms enhancement imposed on 
Appellant so that on remand the trial court may exercise 
the discretion recently provided to *497 trial courts **384 
under the current version of section 12022.53, subdivision 
(h). 
  
 
 

FACTUAL AND PROCEDURAL BACKGROUND 

1. F.R.’s Death 
F.R. was a small-time drug user and distributor in the 

 area of  county. He also had an 
intermittent and stormy romantic relationship with one of 
his customers, E.G.. 
  
Late on the evening of August 8, 2012, E.G. and a friend, 
F.F. decided that they would lure F.R. to E.G.’s house and 
rob him of drugs and money. They invited Appellant, who 
was a member of the West Side Rivas criminal street gang 
and a drug dealer, to E.G.’s house. Appellant had been 
selling drugs in the same part of the  
claimed by F.R. and someone had shot at Appellant in 
apparent retaliation for Appellant’s incursion into F.R.’s 
turf. Appellant felt disrespected and saw an opportunity to 
resolve the turf dispute. 
  
Early in the morning of August 9, 2012, E.G. and 
Appellant called F.R. and Appellant told F.R. that E.G. 
was now his girlfriend and, at E.G.’s urging, talked 
“smack” to F.R.. F.R. was upset and went to E.G.’s house. 
Before F.R. arrived, Appellant called one member of 
another gang, the Edgemont Locos, who in turn called 
two other Edgemont Locos members and they arrived at 
E.G.’s house to support Appellant. M.R. was one of the 
three Edgemont Locos members who came to help 
Appellant, along with M.M. and A.R.. Appellant also 
called J.O., who was a member of a third gang, but had 
recently begun associating or “hanging out” with 
Appellant. 
  
Initially, F.R. sat down and began talking with Appellant 
and the others. F.R. offered the others some of the drugs 
he brought with him and while they were sharing the 
drugs, Appellant struck F.R. and the others joined in 
beating him. At knife point, F.R.’s hands and legs were 
bound with speaker wire, the car he was driving was 
backed into the garage of E.G.’s house and F.R. was 
placed in the trunk of the car. While F.R. was in the trunk, 
the others ransacked his car and took speakers and other 
items from it, including the “pink slip” to a motorcycle he 
owned, which they compelled him to sign. 
  
Eventually, Appellant, M.R., J.O., and M.M. drove F.R.’s 
car with F.R. in the trunk toward a field, where they 
planned to shoot *498 him. Before heading to the field 
with F.R. in the trunk, they made stops to get gas and a 
shotgun; J.O.’s girlfriend, R.M., assisted them by driving 
some of the group in her car. 
  
As they were approaching the field, F.R. managed to get 
out of the trunk and attempted to flee in his stocking feet. 
J.O. was in the front passenger side of the car holding the 
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shotgun; however, J.O. testified he did not want to be part 
of a murder. J.O. got out of the car and pointed the 
shotgun at F.R., but pretended it had jammed. Appellant 
then got out of the car, took the gun from J.O., chased 
F.R. and shot him in the back; however, F.R. was still 
breathing and Appellant could not find a second shell for 
the shotgun. Because Appellant was worried F.R. might 
survive, M.R., who had a knife, got out of the car, went 
over to F.R. and slit his throat. When F.R. was found he 
had knife wounds in his neck in addition to a slashed 
throat. 
  
Appellant and the others spent most of the rest of August 
9 arranging for the sale of the car F.R. had been driving. 
The **385 following day, August 10, F.R.’s friend and 
sometime roommate, M.G., went to E.G.’s house looking 
for him. M.G. had been with F.R. before F.R. went to 
E.G.’s house and knew that had been F.R.’s destination 
the previous morning. M.G. noticed items that had been 
taken from the car F.R. had been driving in E.G.’s garage; 
while talking to E.G. and Appellant, Appellant told M.G. 
he could get F.R.’s car back, but probably not F.R.. Based 
on what he saw and heard, M.G. deduced F.R. was dead. 
  
M.G. called his girlfriend and told her what he saw and 
heard and what he believed had happened to F.R.. M.G.’s 
girlfriend in turn contacted F.R.’s girlfriend, who was in 
jail. F.R.’s girlfriend told jail officials what she learned; in 
a very short period of time law enforcement personnel 
found F.R.’s body and searched E.G.’s house, where they 
found a good deal of incriminating physical evidence. 
  

2. Jailhouse 
Very shortly after the murder, almost all the participants 
in F.R.’s murder were arrested: Appellant, M.M., R.M., 
J.O., R.M., E.G., and F.F.. When Appellant was arrested 
he was wearing F.R.’s shoes. Appellant agreed to speak to 
investigators and admitted being at E.G.’s house, knowing 
about the plan to rob F.R. and participating in the beating; 
Appellant also admitted driving the car to the field where 
he was killed. According to Appellant’s statement to 
investigators, J.O. shot and then stabbed F.R.. 
  
*499 However, contrary to what Appellant told 
investigators, Appellant told his cellmate that he took the 
shotgun from J.O., shot F.R. and M.R. then slit F.R.’s 
throat because F.R. was still breathing. According to his 
cellmate, A.A., Appellant also asked A.A. to help kill 
J.O., who was housed in the same jail. 
  
Approximately one month after the initial arrests, M.R. 
was apprehended and overheard in telephone 
conversations making incriminating statements. 

 3. Trial 
At trial, the prosecution’s principle witness was J.O., who 
had plea guilty to a single count of murder in exchange 
for a determinate sentence of 25 years. His testimony was 
corroborated by other participants, by A.A., and by 
physical evidence found at the scene of the murder and at 
E.G.’s house. Two gang experts also testified with respect 
to the gang allegations. They identified Appellant as a 
member of the West Side Rivas and M.R., R.M. and 
M.M. as members of the Edgemont Locos. Although J.O. 
had been identified as a member of a third gang, the 
Independent Riders, he testified that at the time of the 
murder he was no longer a member of any gang. One of 
the gang experts also testified that two of the participants, 
R.M. and M.M., who had pled guilty, admitted gang 
allegations charged in their cases. In response to 
hypothetical questions based on the facts similar to F.R.’s 
murder, they stated that the hypothetical crime was for the 
benefit of a gang. However, the experts did not know of 
any previous or ongoing cooperation between the West 
Side Rivas and the Edgemont Locos. 
  
As we noted, during his closing argument, Appellant’s 
counsel conceded that Appellant was guilty of murder, 
but that the jury should reject the robbery special 
circumstance allegation because his primary goal was to 
kill F.R., not rob him; he also argued that there was not 
sufficient evidence of movement to support  **386 the 
kidnapping special circumstance. As we also noted at the 
outset, and elaborate more fully below, in his opening and 
closing arguments to the jury, the prosecutor repeatedly 
referred to defendants as cockroaches and warned the jury 
about what “these people” were doing in the middle of the 
night, while the law-abiding citizens of  
were asleep in their homes. 
  
The jury found both defendants guilty of murder in the 
first degree and found true both the robbery and 
kidnapping special circumstances. With respect to 
Appellant, the jury found true the related enhancements 
set forth *500 in sections 12022.53, subdivision (d) and 
12022.53, subdivision (e)1; the jury found M.R. was not 
responsible for the firearm use under section 12022.53, 
subdivision (e). As to both defendants, the jury found the 
murder was committed for the benefit of a criminal street 
gang within the meaning of section 186.22, subdivision 
(b). As we indicated, the trial court found Appellant had 
suffered two prior prison terms. Appellant was sentenced 
to life without the possibility of parole plus 35 years to 
life; M.R. was sentenced to life without possibility of 
parole, plus 10 years.2 
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DISCUSSION 
 

I. 
 

Appellant’s Appeal 

A. Incompetence of Counsel 
In beginning his closing argument to the jury, Appellant’s 
attorney stated: “Is [Appellant] guilty of murder? I would 
have to say he is. And as your jaws drop, I hope you are 
not going to stop listening to me, because I tell you this. 
The law is fairly clear on the felony murder rule that he 
was involved in a robbery and/or a kidnapping and a 
death involved, and certainly he is guilty of first-degree 
murder. 
  
“Is he guilty of the special circumstance robbery murder, 
and then I’d say no without any hesitation and we will 
talk about that. 
  
*501 “[Appellant]’s intent and the evidence has been very 
clear from the get go that unfortunately he was going to 
kill Mr. F.R., more than likely at the urging of L.G. or 
F.F.. That is what his **387 intent was, and that is fairly 
evident from J.O.’s testimony. Right away what happened 
to Mr. F.R., it was pretty clear from the outset. And you 
will be told and we will go over this a little bit more in the 
end, if the robbery is incidental to the murder, the murder 
is the primary reason that the robbery is incidental, then it 
is not a robbery murder special circumstance, so that 
special circumstance should be found not true by you. 
  
“And I know you have a hard time saying, well, if he was 
conceding he was going to kill him, that is what his intent 
was from the get go. You don’t manufacture a bootstrap 
robbery murder special circumstance because someone 
dies. If that is what his intent was all along to kill the 
person, and the fact he took his shoes or the things with 
the pink slip to the motorcycle, all of that was incidental 
to the primary intent which was to kill, and that is what 
his intent was, then he is guilty of first-degree murder and 
nothing more, and not that is not significant, but in terms 
of the special circumstance I don’t think that special 
circumstance is proven. 
  
“Did he commit kidnapping? Well, maybe [the 
prosecutor] gave you an argument about substantial 
distance. Was the harm increased, and that is something 
you would make up for yourselves. Because, again, the 
instruction on kidnapping, if the murder was the primary 
cause, you have to decide did the kidnapping or the 
asportation element increase the potential risk of harm, 
either psychological or physical, decrease his ability to 
escape, things of that sort. 
  

“The incident aspect of the kidnapping special 
circumstance is a little bit different than the robbery. The 
law says that if in fact the kidnapping is incidental to the 
person’s primary intent, which I am telling you was to 
kill, the law says that you can find the special 
circumstance kidnapping to be true. So, if you determine 
that he was guilty of a kidnapping, then the special 
circumstance would probably fall into place.” Counsel 
devoted the remainder of his argument to an attack on 
J.O.’s credibility in an attempt to convince the jury that 
J.O., rather than Appellant and M.R. both shot F.R. and 
slit his throat. 
  
On appeal, Appellant contends this concession amounted 
to ineffective assistance of counsel. Counsel’s approach 
was certainly unusual and arguably damaged Appellant’s 
case. Indeed, the appellate record reveals a substantial 
problem with counsel’s choice: there really was no 
dispute F.R. was kidnapped and taken a sufficient 
distance to support the kidnapping special circumstance, 
which could be found even if Appellant’s primary intent 
was *502 to kill F.R.. Those circumstances certainly call 
into question whether counsel’s concession that Appellant 
intended to kill F.R. would provide Appellant with any 
advantage which was at all commensurate with the 
negative impact counsel’s concession no doubt had on the 
jury. 
  
On the other hand, as the People point out, such an effort 
to establish counsel’s credibility when the record at trial is 
itself undeniably damaging to a client, is not 
unprecedented and has been approved where, as here, 
there is overwhelming evidence of a client’s guilt to some 
of the charges or some of the theories asserted by the 
prosecution. (See People v. Lucas (1995) 12 Cal.4th 415, 
446–447, 48 Cal.Rptr.2d 525, 907 P.2d 373. Arguably, 
counsel’s concession may have been an effort to establish 
credibility so that he could assert that in fact J.O. was the 
shooter and at least plant the seed in the jury’s mind that 
Appellant should not be treated any differently than the 
principal witness against **388 him.3 
  
In any event where, as here and as is typical, the appellate 
record has not provided counsel the opportunity to offer 
an explanation for his or her tactical choice, we affirm 
without prejudice to the defendant’s right to litigate his 
claim in collateral proceedings in which counsel has the 
opportunity to offer an explanation for his or her tactical 
choice. (See People v. Delgado (2017) 2 Cal.5th 544, 559, 
214 Cal.Rptr.3d 223, 389 P.3d 805; People v. Pope 
(1979) 23 Cal.3d 412, 425, 152 Cal.Rptr. 732, 590 P.2d 
859.)4 
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B. Prosecutorial Misconduct 
 

As we indicated at the outset, during his argument the 
prosecutor repeatedly made reference to the defendants as 
“cockroaches.” We found 11 such references in both his 
opening argument and in his rebuttal.5 **389 After the 
second reference to the defendants as cockroaches, 
counsel objected and his objection *503 was overruled. 
The prosecutor then made nine more cockroach 
references, several couched in terms of the need to protect 
the community from the criminality of the “cockroaches.” 
  
As the People point out, a prosecutor’s use of colorful and 
powerful epithets is not on its own misconduct. “We have 
observed that a prosecutor is not ‘required to discuss his 
[or her] view of the case in clinical or detached detail.’ 
[Citations.] ‘A prosecutor is allowed to make vigorous 
arguments and may even use such epithets as are 
warranted by the evidence, as long as these arguments are 
not inflammatory and principally aimed at arousing the 
passion or prejudice of the jury.’ [Citation.] We have 
repeatedly rejected claims of prosecutorial misconduct 
involving the use of such epithets in guilt phase 
arguments. (See, e.g., *504 People v. Young (2005) 34 
Cal.4th 1149, 1195, 24 Cal.Rptr.3d 112, 105 P.3d 487, 
[no misconduct where prosecutor characterized crimes as 
‘ “serial killing,” ’ and ‘ “terrorizing and killing” ’ people] 
(italics omitted); People v. Jones (1998) 17 Cal.4th 279, 
308–309, 70 Cal.Rptr.2d 793, 949 P.2d 890 [no 
ineffective assistance of counsel for failure to object to 
prosecutor’s characterization of defendant’s crime as a 
“terrorist attack” and comparison of defendant to 
‘[t]errorists’]; People v. Pensinger, supra, 52 Cal.3d 
1210, 1250–1251, 278 Cal.Rptr. 640, 805 P.2d 899, [no 
misconduct where prosecutor referred to defendant as a ‘ 
“perverted maniac” ’].) Here, as in those cases, we 
conclude that these epithets, which were but fleeting 
characterizations in the course of the prosecutor’s very 
lengthy summations, did not constitute misconduct.” 
(People v. Tully (2012) 54 Cal.4th 952, 1021, 145 
Cal.Rptr.3d 146, 282 P.3d 173 (italics added).) 
  
Here, the problem with the prosecutor’s use of the 
cockroach epithet presents is not that it plainly denigrated 
and dehumanized the defendants based on their cruel, 
callous and vicious treatment of F.R.. In light of Tully and 
the evidence presented here, a fleeting characterization of 
Appellant and M.R. as cockroaches would not rise to the 
level of misconduct. However, here the use of the epithet 
was hardly fleeting—the record shows it was relentless; it 
began in the very first words uttered by prosecutor to the 
jury and continued throughout both his opening argument 
and rebuttal. The vice here is that the epithet became, by 
virtue of both its repetition and its power, the major theme 

of the prosecutor’s argument. That theme was highly 
improper. 
  
The clear message conveyed by the prosecutor’s repeated 
reference to the defendants and apparently the other 
participants as cockroaches is that this group of 
individuals is not entitled to any individual consideration 
or justice, but must be viewed as a disgusting group 
which poses an ongoing threat to the entire community. 
There is no place in our system of justice for the notion of 
guilt by association or guilt for the acts of others. (People 
v. Galloway (1979) 100 Cal.App.3d 551, 563, 160 
Cal.Rptr. 914; People v. Castaneda (1997) 55 
Cal.App.4th 1067, 1071–1072, 64 Cal.Rptr.2d 395.) 
“Guilt by association is a **390 thoroughly discredited 
doctrine; personal guilt, on the other hand, a fundamental 
principle of American jurisprudence, inhabiting a central 
place in the concept of due process.” (People v. Chambers 
(1964) 231 Cal.App.2d 23, 28, 41 Cal.Rptr. 551; see also 
Uphaus v. Wyman, 360 U.S. 72, 79, 79 S.Ct. 1040, 3 
L.Ed.2d 1090; Bridges v. Wixon, 326 U.S. 135, 163, 65 
S.Ct. 1443, 89 L.Ed. 2103, conc. opn.) 
  
The prosecutor’s argument here, which we must say is 
quite unusual and in no sense represents the 
professionalism and competence of the overwhelming 
number of prosecutors, whose tireless and often thankless 
work we see day in and day out in the records before us, 
compels us to *505 reiterate the unique principles which 
govern the conduct of prosecutors: “ ‘As the 
representative of the government a public prosecutor is 
not only obligated to fight earnestly and vigorously to 
convict the guilty, but also to uphold the orderly 
administration of justice as a servant and representative of 
the law. Hence, a prosecutor’s duty is more 
comprehensive than a simple obligation to press for 
conviction. As the court said in Berger v. United States 
(1935) 295 U.S. 78, 88, 55 S.Ct. 629, 79 L.Ed. 1314: 
“[The Prosecutor] is the representative not of an ordinary 
party to a controversy, but of a sovereignty whose 
obligation to govern impartially is as compelling as its 
obligation to govern at all; and whose interest, therefore, 
in a criminal prosecution is not that it shall win a case, but 
that justice shall be done. As such, he is in a peculiar and 
very definite sense the servant of the law, the twofold aim 
of which is that guilt shall not escape or innocence suffer. 
He may prosecute with earnestness and vigor—indeed, he 
should do so. But, while he may strike hard blows, he is 
not at liberty to strike foul ones. It is as much his duty to 
refrain from improper methods calculated to produce a 
wrongful conviction as it is to use every legitimate means 
to bring about a just one.” [Citations.]’ ” (People v. 
Daggett (1990) 225 Cal.App.3d 751, 759, 275 Cal.Rptr. 
287.) 
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Having found error in the prosecutor’s argument which 
had the impact of denying both defendants their right to 
due process, we determine its prejudicial impact under the 
standard set forth in Chapman v. California (1967) 386 
U.S. 18, 24, 87 S.Ct. 824, 17 L.Ed.2d 705 (Chapman). 
(People v. Adanandus (2007) 157 Cal.App.4th 496, 514, 
69 Cal.Rptr.3d 25.) With respect to the defendants’ 
murder convictions and Appellant’s section 12022.53, 
subdivision (d) enhancement true finding, we are 
convinced the prosecutor’s statements were harmless. 
Beyond Appellant’s counsel’s concession that his client 
was guilty of felony murder, the record supporting the 
murder convictions here is uncontested: in addition to the 
witnesses and physical evidence which place both 
defendants at the scene of F.R.’s death, we have 
Appellant’s statements to police and to A.A.. Under either 
version Appellant provided, both defendants are guilty of 
felony murder. 
  
Much the same is true with respect to the special 
circumstances found by the jury. There is no dispute in 
the record that the participants planned initially to rob 
F.R. as a means of exacting revenge, that they in fact did 
rob him of the contents of the car he was driving as well 
as the car itself, and that in putting him in the trunk of his 
car and driving him to get gas, a shotgun, and to the field 
where he was killed, he was kidnapped. 
  
The jury’s findings that the murder was committed “for 
the benefit of, at the direction of, or in association with 
any criminal street gang” within the meaning of section 
186.22, subdivision (b), are however more problematic 
*506 because evidence **391 to support these 
enhancements was less compelling. As the defendants 
point out, J.O., when asked at trial, stated that he was not 
gang member; Appellant was a member of the West Side 
Rivas, M.R., R.M., and M.M. were members of 
Edgemont Locos and the gang experts conceded they 
were not aware of any past or ongoing cooperation among 
the gangs. We also note that E.G.’s motive appeared to be 
based on her personal relationship with F.R. and 
Appellant’s participation appeared to grow out of 
competition in the drug trade. On the other hand, the 
collective guilt which the prosecutor improperly 
advocated in his argument, had an obvious and direct 
bearing on the jury’s consideration of the gang 
allegations. In this regard we note, not every crime 
committed by members of a gang is for the benefit of a 
gang. (People v. Albillar (2010) 51 Cal.4th 47, 60, 119 
Cal.Rptr.3d 415, 244 P.3d 1062.) Thus, we cannot say the 
prosecutor’s repeated reference to collective guilt had no 
impact on the jury’s agreement the murder was for the 
benefit of a gang. Accordingly, we must reverse the true 

finding with respect to section 186.22, subdivision (b) and 
section 12202.53 subdivision (e) and remand for retrial of 
those allegations.6 
  
 

C. Senate Bill No. 620 (SB 620) 

As we noted, with respect to Appellant, the jury found 
true alleged firearm enhancements under section 
12202.53, subdivisions (d) and (e). In addition to 
sentencing Appellant to life without possibility of parole 
on his murder with special circumstances conviction, the 
trial court imposed an additional sentence of 25 years to 
life under section 12202.53, subdivision (d) and stayed 
imposition of the section 12202.53, subdivision (e) 
enhancement. At the time of sentencing, the trial court 
had no power to strike either firearm enhancement under 
section 1385. (See former § 12022.53, subd. (h).) 
However, in 2017, while Appellant’s appeal has been 
pending, the Legislature approved and the governor 
signed SB 620, which, as of January 1, 2018, gave trial 
courts the discretion to strike section 12022.53 firearm 
enhancements. (§ 12022.53, subd. (h).) 
  
Appellant asks that he be given the benefit of the current 
version of section 12022.53, subdivision (h), and that we 
remand so that the trial court may exercise the discretion 
now provided by the statute. The Attorney General has 
conceded that Appellant is entitled to the benefit of the 
current version of section 12202.53, subdivision (h). We 
accept the Attorney General’s concession. Retrospective 
application of a new penal statute is an exception to the 
general rule set forth in section 3, which bars retroactive 
application of new penal code statutes unless the 
legislature has expressly provided for such application. ( 
*507 People v. Brown (2012) 54 Cal.4th 314, 324–325, 
142 Cal.Rptr.3d 824, 278 P.3d 1182 (Brown).) However, 
a statute which lessens the penalty for a crime gives rise 
to an inference the Legislature intended the change to 
apply to all nonfinal cases. (People v. Superior Court 
(Lara) (2018) 4 Cal.5th 299, 308, fn. 5, 228 Cal.Rptr.3d 
394, 410 P.3d 22 (Lara); In re Estrada (1965) 63 Cal.2d 
740, 745, 48 Cal.Rptr. 172, 408 P.2d 948 (Estrada).) 
Provisions which give trial courts discretion to reduce a 
sentence previously required by the Penal Code are 
nonetheless changes which benefit offenders who 
committed particular offenses or engaged in particular 
conduct and thereby manifest an intent by the Legislature 
that such offenders be given the benefit of that discretion 
in all **392 cases which are not yet final. (People v. 
Francis (1969) 71 Cal.2d 66, 76, 75 Cal.Rptr. 199, 450 
P.2d 591.) “[T]here is such an inference because the 
Legislature has determined that the former penalty 
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provisions may have been too severe in some cases and 
that the sentencing judge should be given wider latitude in 
tailoring the sentence to fit the particular circumstances.” 
(Ibid.) In sum then, the very discretion now provided by 
section 12022.53, subdivision (h), creates an inference the 
Legislature intended that in all cases not yet final, 
offenders subject to the firearm enhancement set forth in 
section 12022.53 be given the benefit of that discretion. 
(Ibid.) 
  
In addition to the discretion which the Legislature 
provided trial courts, we also note that section 12022.53, 
subdivision (h) states that “[t]he authority provided by 
this subdivision applies to any resentencing that may 
occur pursuant to any other law.” (Italics added.) By its 
express terms, this provision extends the benefits of SB 
620 to defendants who have exhausted their rights to 
appeal and for whom a judgment of conviction has been 
entered but who have obtained collateral relief by way of 
a state or federal habeas proceeding. We interpret this 
extension of SB 620 as an expression by the Legislature 
of its understanding that it would also be applied to all 
cases which were not final at the time it became effective. 
It is difficult to perceive a rationale for giving relief to a 
defendant whose judgment might be several years old but 
who was a successful habeas litigant and provide no relief 
to a defendant whose conviction was entered in a trial 
court as recently as December 29, 2017. 
  
In sum, the Legislature, in enacting SB 620 has made it 
clear it intended and expected that its provisions would be 
applied to all cases pending at the time it became effective 
and thus it is outside the general rule set forth in section 3. 
(See Brown, supra, 54 Cal.4th at p. 325, 142 Cal.Rptr.3d 
824, 278 P.3d 1182.) Accordingly, on remand the trial 
court must determine whether either or both the section 
12202.53, subdivision (d) and subdivision (e) 
enhancements found by the jury should be stricken under 
the current version of section 12022.53, subdivision (h). 
  

*508 II. 
 

 

M.R.’s Appeal 

In addition to the issues raised by Appellant, M.R. 
contends the trial court erred in admitting A.A.’s 
testimony recapitulating what Appellant told him while 
they were in jail together. He argues the statement was 
hearsay and that it did not fall within the exception for 

statements against penal interest. (Evid. Code, § 1230.) 
We disagree. 
  
As we noted, Appellant confessed to A.A. that he shot 
F.R. and M.R. then slit F.R.’s throat. The statement, 
although it clearly implicated M.R. as well as Appellant, 
was a statement someone in Appellant’s position would 
not have made “ ‘unless he believed it to be true.’ ” 
(People v. Grimes (2016) 1 Cal.5th 698, 716, 207 
Cal.Rptr.3d 1, 378 P.3d 320; accord People v. Smith 
(2017) 12 Cal.App.5th 766, 789, 218 Cal.Rptr.3d 892.) 
Thus, it was admissible under Evidence Code section 
1230. (People v. Grimes, at 716, 207 Cal.Rptr.3d 1, 378 
P.3d 320; People v. Smith, at p. 789, 218 Cal.Rptr.3d 
892.) 
  

III. 

Appellant argues the judgment against him should be 
reversed in its entirety because the impact of cumulative 
errors deprived him of due process of law. (See **393 
People v. Hill (1998) 17 Cal.4th 800, 844–848, 72 
Cal.Rptr.2d 656, 952 P.2d 673.) On appeal, we have only 
found prosecutorial misconduct and have found that the 
conduct only requires reversal of the jury’s gang related 
findings. Thus, on appeal we are in no position to find 
cumulative error. However, as indicated, our 
unwillingness to find ineffective assistance of counsel on 
appeal, is without prejudice to Appellant’s right to 
establish it by way of collateral proceedings. In this 
regard, if Appellant is successful in establishing his claim 
of ineffective assistance of counsel, he may wish to assert 
in those collateral proceedings that the combination of 
prosecutorial misconduct and counsel’s concession, if 
found to be unreasonable, effectively deprived him of a 
fair trial. (Ibid.)7 
  
 
 

DISPOSITION 

The jury’s findings that the murder was committed for the 
benefit of or in association with a criminal street gang 
within the meaning of sections 186.22, subdivision (b) 
and section 12022.53, subdivision (e) are reversed and 
remanded for further proceedings. The trial court’s 
imposition of a firearm enhancement *509 under section 
12022.53, subdivision (d) is reversed and remanded and 
the trial court is directed to exercise its discretion under 
section 12022.53, subdivision (h) with respect to that 
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enhancement as well as any enhancement found on 
remand under section 12022.53, subdivision (e). In all 
other respects, the judgments of conviction are affirmed. 
  

WE CONCUR: 

HALLER, J. 

AARON, J. 
 
 

BENKE, J., concurring. 
 
I concur in both this panel’s opinion and the result we 
have reached. I nonetheless write separately to set forth 
my views with respect to retrospective application of 
Penal 
  
Code1 section 12022.53, subdivision (h), and, in 
particular, my strongly held opinion that, guided by the 
Supreme Court in People v. Superior Court (Lara) (2018) 
4 Cal.5th 299, 308, footnote 5, 228 Cal.Rptr.3d 394, 410 
P.3d 22 (Lara), we should abstain from any further 
reliance on a presumption of retroactivity when the 
legislature adopts a measure which lessens or potentially 
lessens the punishment for a crime. 
  
Relying on In re Estrada (1965) 63 Cal.2d 740, 747–748, 
48 Cal.Rptr. 172, 408 P.2d 948 (Estrada) and People v. 
Brown (2012) 54 Cal.4th 314, 324, 142 Cal.Rptr.3d 824, 
278 P.3d 1182 (Brown), at least two recent cases have 
concluded that in all nonfinal cases, in the absence of 
evidence to the contrary, courts must presume the 
Legislature intends a statutory amendment reducing 
criminal punishment apply retroactively.2 There is no such 
presumption, either in the Penal Code or in the governing 
law provided to us by the Supreme Court. Indeed, with 
respect to penal statutes, even those reducing the 
punishment for certain crimes, our analysis must begin 
with the contrary presumption. Section 3 clearly states, 
“No part of (the Penal Code) is retroactive, unless 
expressly so declared.” The presumption of prospective 
**394 application is not unique to the Penal Code. It 
appears in identical language in section 3 of the Civil 
Code and section 3 of the Code of Civil Procedure. “[T]he 
language of section 3 erects a strong presumption of 
prospective operation, codifying the principle that, ‘in the 
absence of an express retroactivity provision, a statute 
will not be applied retroactively unless it is very clear 
from extrinsic sources that the Legislature ... must have 
intended a retroactive application.’ [Citations.] 

Accordingly, ‘ “a statute that is ambiguous with respect to 
retroactive application is construed ... to be 
unambiguously prospective.” ’ ” (Brown, supra, 54 
Cal.4th at p. 324, 142 Cal.Rptr.3d 824, 278 P.3d 1182.)3 
  
*510 Neither section 12022.53 nor subdivision (h) contain 
language expressly stating the statute is to be applied 
retroactively. Therefore, in the absence of evidence to the 
contrary, the presumption to be applied is that section 
12022.53, subdivision (h) is prospective. We may 
overcome this presumption only by examination of the 
Legislature’s intent in enacting the new statute.4 
  
The California Supreme Court recently addressed the 
application of Estrada. As the court explains in Lara, 
“We have occasionally referred to Estrada as reflecting a 
‘presumption.’ (E.g., Conley, supra, 63 Cal.4th at p. 656, 
203 Cal.Rptr.3d 622, 373 P.3d 435; [Brown, supra,] 54 
Cal.4th ... at p. 324, 142 Cal.Rptr.3d 824, 278 P.3d 1182.) 
We meant this to convey that ordinarily it is reasonable to 
infer for purposes of statutory construction the Legislature 
intended a reduction in punishment to apply 
retroactively.” (Lara, supra, 4 Cal.5th at p. 308, fn. 5, 228 
Cal.Rptr.3d 394, 410 P.3d 22.)5 
  
**395 The language of footnote 5 in Lara is significant 
and merits our careful consideration. “A presumption is 
an assumption of a fact that the law requires to be made 
from another fact or group of facts found or otherwise 
established *511 in an action. A presumption is not 
evidence.” (Evid. Code, § 600, subd. (a), italics added.) In 
contrast, an inference is only a “deduction of fact that 
may logically and reasonably be drawn from another fact 
or group of facts found or otherwise established in an 
action.” (Id., subd. (b); see also Morton v. Manhattan 
Lunch Co. (1940) 41 Cal.App.2d 70, 72, 106 P.2d 212 [an 
inference is a form of indirect evidence].) Thus, the 
court’s terminology marks an important clarification in 
the way Estrada is to be applied, and avoids any conflict 
with section 3. Because, in light of Lara, it is now clear 
Estrada simply recognized a permissible evidentiary 
inference, Lara expressly limits the reach of Estrada; it 
does not, expand it. (See Evid. Code, § 600.) 
  
As our majority opinion points out, provisions which give 
trial courts discretion to reduce a sentence previously 
required by the Penal Code are changes which benefit 
offenders who committed particular offenses or engaged 
in particular conduct and, as in Estrada, manifest an 
intent by the Legislature that such offenders be given the 
benefit of that discretion in all cases which are not yet 
final. (People v. Francis (1969) 71 Cal.2d 66, 76, 75 
Cal.Rptr. 199, 450 P.2d 591.) “[T]here is such an 
inference because the Legislature has determined that the 
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former penalty provisions may have been too severe in 
some cases and that the sentencing judge should be given 
wider latitude in tailoring the sentence to fit the particular 
circumstances.” (Ibid.) 
  
When, as here, a criminal defendant argues he or she is 
entitled to the benefit of new legislation, we must begin 
with the contrary presumption, expressly set forth in 
section 3, that unless there is express language to the 
contrary, statutes are prospective only. If there is any 
ambiguity in the new enactment with respect to 
retroactivity we then resolve that ambiguity by resort to 
familiar rules of statutory history and construction, 
including the inference found by the court in Estrada, 
supra, 63 Cal.2d at p. 745, 48 Cal.Rptr. 172, 408 P.2d 
948. (See also Brown, supra, 54 Cal.4th at pp. 324–325, 
142 Cal.Rptr.3d 824, 278 P.3d 1182.) As our majority 
opinion points out, the very discretion now provided by 
section 12022.53, subdivision (h), creates an inference the 
Legislature intended that in cases not yet final, offenders 
subject to the firearm enhancement set forth in section 
12022.53 be given the benefit of that discretion. (People 
v. Francis, supra, 71 Cal.2d at p. 76, 75 Cal.Rptr. 199, 

450 P.2d 591.) That inference is of course bolstered by 
that portion of section 12022.53, subdivision (h), which 
now provides that “[t]he authority provided by this 
subdivision applies to any resentencing that may occur 
pursuant to any other law.” (Italics added.) 
  
In sum, it is not necessary or legally sound to employ a 
presumption that is at odds with section 3. The 
Legislature, in enacting Senate Bill No. 620 *512 
2017-2018 Reg. Sess.) has made it **396 clear it intended 
and expected that its provisions would be applied to all 
cases pending at the time it became effective, and thus, it 
is outside the general rule set forth in section 3. (See 
Brown, supra, 54 Cal.4th at p. 325, 142 Cal.Rptr.3d 824, 
278 P.3d 1182.) 
  

All Citations 

, 230 Cal.Rptr.3d 380, 18 Cal. Daily 
Op. Serv. 2615, 2018 Daily Journal D.A.R. 2526 
 

Footnotes 
 
1 
 

Sections 12022.53, subdivisions (d) and (e) state: 
“(d) Notwithstanding any other provision of law, any person who, in the commission of a felony 
specified in subdivision (a), Section 246, or subdivision (c) or (d) of Section 26100, personally and 
intentionally discharges a firearm and proximately causes great bodily injury, as defined in Section 
12022.7, or death, to any person other than an accomplice, shall be punished by an additional and 
consecutive term of imprisonment in the state prison for 25 years to life.” 

“(e)(1) The enhancements provided in this section shall apply to any person who is a principal in the commission of an 
offense if both of the following are pled and proved: 

(A) The person violated subdivision (b) of Section 186.22. 
(B) Any principal in the offense committed any act specified in subdivision (b), (c), or (d). 

(2) An enhancement for participation in a criminal street gang pursuant to Chapter 11 (commencing with Section 
186.20) of Title 7 of Part 1 shall not be imposed on a person in addition to an enhancement imposed pursuant to this 
subdivision, unless the person personally used or personally discharged a firearm in the commission of the offense.” 
 

2 
 

Appellant’s sentence was composed of a life sentence without the possibility of parole on the murder conviction plus 25 
years for the firearm enhancement as provided under section 12022.53, subdivision (d), and 10 years for two prior 
serious felony convictions, pursuant to section 667, subdivision (a). The trial court stayed sentencing on the section 
12022.53, subdivision (e) enhancement. M.R.’s sentence was composed of life without the possibility of parole on the 
murder conviction plus 10 years for the gang finding under section 186.22, subdivision (b). 
 

3 
 

We note however that Lucas is arguably distinguishable from our case because Appellant raised a factual defense that 
J.O. was the shooter; hence, the record here may not be “undeniably damaging” to Appellant. Moreover, Lucas was a 
capital case. There, counsel was arguably attempting to establish credibility going into the penalty phase. 
 

4 
 

In capital cases, such as Lucas, where counsel is attempting to spare his client the death penalty, the risk and benefit 
calculus is sui generis and may require that counsel take greater risks in order to avoid a verdict of death. Where a 
client faces a sentence of life without possibility of parole, similar deference to counsel’s choices may, in particular 
cases, be appropriate. However, that question is better resolved in collateral proceedings in which there is a fuller 
record with respect to the actual reasons counsel made challenged tactical choices. 
 

5 The offending statements were as follows: 
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 1. “You have seen what happens in  while the good citizens of  are in their beds at 
nighttime. 
“While those people are asleep in their beds, these cockroaches are out there running around committing crimes and 
victimizing the people of Riverside County and .”(Italics added.) 
2. “And so when you have crimes like this, and when you have these crimes happening in the middle of the morning, 
2:00, 3 o’clock in the morning, in order to shine the light on what these cockroaches do in our community.” (Italics 
added.) 
3. “In order to shine a light on these cockroaches to see what they are doing, sometimes it is necessary to use people 
with first-hand information. People who were there and people who saw what happened.” (Italics added.) 
4. “When [F.R.] was moved from that garage floor and into the trunk of a car and bound, at that point that is movement 
that increases the physical or psychological harm to Mr. [F.R.]. 
“Psychological harm at that point, that poor man, the thoughts going through his head must have been unbearable. 
Unbearable to be beaten, to have a knife to your throat, to be kicked to whaled upon by these cockroaches was 
unbearable.” (Italics added.) 
5. “Each of these people, cockroaches swarming around the floor of that garage in , each taking some 
little piece of property that doesn’t belong to them. Each of them helping each other with their gang mentality, each of 
them being backed up by their homeboys so they can victimize somebody else in our society.” 
6. “So, again, society, the legislature, we the people have determined that if you kill and you’re the actual killer, we hold 
you responsible, but if you’re not the actual killer, but you’re part of these group of cockroaches who commit these 
crimes, then we will hold you responsible if it seems that you’re indifferent to the life of a human being.” (Italics added.) 
7. “While the rest of the good citizens of  were asleep in their beds, preparing to go to work the next 
day, these cockroaches are out there doing these crimes.” (Italics added.) 
8. “[J.O.] has put his life in jeopardy because when you testify against these cockroaches, you yourself are then the 
focus of attack, and you could be killed because you have agreed to testify.” (Italics added.) 
9. “The evidence, all of the video evidence that you saw corroborates [J.O.] ... you saw all the stills showing the 
movements of these cockroaches in the early morning of the hours on August the 9th.” (Italics added.) 
10. “[M.R.] had knowledge that they stripped that car because he was in that car himself trying to steal the property, 
finding whatever he could.... like a bunch of cockroaches scurrying around in that garage.” (Italics added.) 
11. “You are putting him more at risk and you are minimizing his ability to escape from these cockroaches.” (Italics 
added.) 
 

6 
 

In light of our disposition of the gang allegations, we need not reach the defendant’s additional arguments attacking the 
jury’s true findings. 
 

7 
 

We express no opinion with respect to whether M.R. may also pursue such a claim in collateral proceedings. 
 

1 
 

All further statutory references are to the Penal Code. 
 

2 
 

(See People v. Robbins (2018) 19 Cal.App.5th 660, 228 Cal.Rptr.3d 468; People v. Woods (2018) 19 Cal.App.5th 
1080, 228 Cal.Rptr.3d 318.) 
 

3 
 

The court in Brown recognized that language in Estrada, if literally or broadly applied, was inconsistent with the 
principles embodied in section 3. (Brown, supra, 54 Cal.4th at pp. 324–325, 142 Cal.Rptr.3d 824, 278 P.3d 1182.) 
Accordingly, in Brown, the court expressly limited the scope of Estrada: “Estrada is today properly understood, not as 
weakening or modifying the default rule of prospective operation codified in section 3, but rather as informing the rule’s 
application in a specific context by articulating the reasonable presumption that a legislative act mitigating the 
punishment for a particular criminal offense is intended to apply to all nonfinal judgments.” (Brown, at p. 324, 142 
Cal.Rptr.3d 824, 278 P.3d 1182.) In Brown, the court went on to hold that a temporary increase in good conduct credits 
an inmate could earn under former section 4019 was not outside the mandate of section 3 and therefore would not be 
applied retrospectively. (Brown, at p. 325, 142 Cal.Rptr.3d 824, 278 P.3d 1182.) The credits were not mitigation of the 
punishment for a particular criminal offense, and thus, did not on their face suggest the Legislature intended that they 
apply to all nonfinal judgments. (Ibid; see also In re Pedro T. (1994) 8 Cal.4th 1041, 1045, 36 Cal.Rptr.2d 74, 884 P.2d 
1022 [“[o]rdinarily when an amendment lessens the punishment for a crime, one may reasonably infer the Legislature 
has determined imposition of a lesser punishment on offenders thereafter will sufficiently serve the public interest.” 
(Italics added.) ]; accord People v. Nasalga (1996) 12 Cal.4th 784, 792, 50 Cal.Rptr.2d 88, 910 P.2d 1380.) 
 

4 
 

The Supreme Court has been at some pains to emphasize for us that the question of whether a statute is to be given 
retrospective application is a matter of legislative intent. (See In re Pedro T., supra, 8 Cal.4th at pp. 1046–1047, 36 
Cal.Rptr.2d 74, 884 P.2d 1022; People v. Nasalga, supra, 12 Cal.4th at pp. 793–794, 50 Cal.Rptr.2d 88, 910 P.2d 
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1380; People v. Conley (2016) 63 Cal.4th 646, 657–659, 203 Cal.Rptr.3d 622, 373 P.3d 435; Brown, supra, 54 Cal.4th 
at p. 324, 142 Cal.Rptr.3d 824, 278 P.3d 1182 and Lara, supra, 4 Cal.5th at p. 308.) Indeed, in Estrada itself, the court 
emphasized: “The problem,” we explained, “is one of trying to ascertain the legislative intent—did the Legislature 
intend the old or new statute to apply?” (Estrada, supra, 63 Cal.2d at p. 744, 48 Cal.Rptr. 172, 408 P.2d 948.) 
 

5 
 

Indeed, quite recently in People v. DeHoyos (Mar. 12, 2018, S228230) ––– Cal.5th –––– [2018 LEXIS 1496] 
(DeHoyos), such an occasion once again arose and the Supreme Court once again made reference to an “Estrada 
presumption,” but nonetheless found no general retroactive application of the reduction of theft and drug crimes to 
misdemeanors as provided in Proposition 47 adopted by voters in 2014 because of the inference to be drawn from a 
procedure set forth in the proposition by which those serving felony sentences could have their convictions reduced by 
the trial court which imposed the sentence. (DeHoyos, supra, –––Cal.5th at ––––.) I interpret these references in 
DeHoyos to a “presumption” to mean, as the court in Lara stated, the reasonable inference which arises when 
ameliorative penal statutes are enacted. 
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prejudicial character should be resolved in favor of the appellant”].) 

Appellant’s conviction in count one must be reversed for these reasons. 

II. APPELLANT’S CONVICTION IN COUNT ONE MUST BE 
REVERSED BECAUSE THE PROSECUTOR COMMITTED 
PREJUDICIAL MISCONDUCT BY DISINGENUOUSLY ARGUING 
THAT THERE WAS NO EVIDENCE THAT APPELLANT HAD 
ATTEMPTED TO CONTACT AVIS ABOUT EXTENDING THE 
RENTAL, IN VIOLATION OF APPELLANT’S CONSTITUTIONAL 
RIGHT TO DUE PROCESS, AND BECAUSE, TO THE EXTENT 
THAT DEFENSE COUNSEL’S FAILURE TO OBJECT TO THIS 
ARGUMENT FORFEITED THIS CLAIM, DEFENSE COUNSEL 
WAS CONSTITUTIONALLY INEFFECTIVE.  
 
A. Prosecutor’s Improper Argument. 

As detailed in Section I, above [at pp. 20-46], the trial court erred by 

excluding the chain of emails between appellant and Avis regarding 

extending appellant’s rental agreement. (Defense Ex. A.) Defense counsel 

nevertheless argued in closing that appellant intended to pay for the rental 

car, and that the whole case was the result of miscommunication and a 

misunderstanding. (5 RT 346-354.) But defense counsel did not object when 

the prosecutor stated the following in rebuttal: 

[Defense counsel]’s entire closing argument rested on 
no evidence that you had before you and rested on speculation. 
He wants you to speculate on different things and you cannot 
do that. Your decision is based on the evidence you heard in 
this courtroom and whether or not it meets the elements of the 
crime charged. That’s all.  

There was no evidence about defendant calling, not 
calling, emails, no emails. Nothing of that. No evidence of 
extensions. No evidence that he paid more. Zero evidence of 
that. He talked to you about maybe this happened, maybe this 
happened, maybe this had happened. Zero evidence. None. 
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(5 RT 356, italics added.) 

As explained below, however, this argument misled the jury, and 

constituted misconduct under state and federal law (U.S. Const., 5th & 14th 

Amends.), because the prosecutor knew that the email chain existed, but that 

it had been excluded by the trial court. An objection was not required to 

preserve this claim, because an objection would have been futile given the 

state of the evidence at the time. But a reasonably competent attorney would 

have objected to this argument in any event. Counsel’s failure to object thus 

amounted to ineffective assistance of counsel. (U.S. Const., 6th & 14th 

Amends.) Appellant was prejudiced by this improper argument, and 

counsel’s failure to object to it, because this argument confirmed in the 

jurors’ minds that there was no reason to believe that appellant had attempted 

to extend the rental agreement. Had this argument not been made, the jury 

may have found that the Avis manager’s testimony did not prove the lack-

of-consent or intentto-deprive elements because it was possible that appellant 

had been in contact with someone else at Avis but the manager who testified 

at trial was unaware of this communication. Count one must be reversed for 

these reasons. 

B. Applicable Law. 

“A prosecutor is held to a standard higher than that imposed on other 

attorneys...[T]he prosecutor represents a sovereignty whose obligation to 

govern impartially is as compelling as its obligation to govern at all; and 

whose interest, therefore, in a criminal prosecution is not that it shall win a 

case, but that justice shall be done.” (Berger v. United States (1935) 295 U.S. 

78, 88 [55 S.Ct. 629, 79 L.Ed. 1314]; see also People v. Sanchez (2014) 228 

Cal.App.4th 1517, 1529, 1537.) “It is as much [the prosecutor’s]...duty to 

refrain from improper methods calculated to produce a wrongful conviction 
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as it is to use every legitimate means to bring about a just one.” (People v. 

Kelley (1977) 75 Cal.App.3d 672, 680.) 

“A prosecutor who uses deceptive or reprehensible methods to 

persuade the jury commits misconduct, and such actions require reversal 

under the federal Constitution when they infect the trial with such unfairness 

as to make the resulting conviction a denial of due process.” (People v. 

Parson (2008) 44 Cal.4th 332, 359; see also Darden v. Wainwright (1986) 

477 U.S. 168, 181 [106 S.Ct. 2464, 91 L.Ed.2d 144]; U.S. Const., 5th & 14th 

Amends.) Under state law, a prosecutor’s use of  “deceptive or reprehensible 

methods” to persuade the trial court or the jury is misconduct “even when 

those actions do not result in a fundamentally unfair trial.” (Ibid.) “The 

focus...is on the effect of the prosecutor's action on the defendant, not on the 

intent or bad faith of the prosecutor.” (People v. Hamilton (2009) 45 Cal.4th 

863, 920.) “When a claim of misconduct is based on the prosecutor's 

comments before the jury, the question is whether there is a reasonable 

likelihood that the jury construed or applied any of the complained-of 

remarks in an objectionable fashion.” (People v. Friend (2009) 47 Cal.4th 1, 

29.)  

Generally, “[a] defendant may not complain on appeal of 

prosecutorial misconduct unless in a timely fashion, and on the same ground, 

the defendant objected to the action and...requested that the jury be 

admonished to disregard the perceived impropriety.” (People v. Thornton 

(2007) 41 Cal.4th 391, 454.) “A defendant whose counsel did not object at 

trial to alleged prosecutorial misconduct can argue...that counsel's inaction 

violated the defendant's constitutional right to the effective assistance of 

counsel.” (People v. Lopez, supra, 42 Cal.4th at 966.) Counsel’s ineffective 

assistance requires reversal if counsel's performance was deficient and 

caused prejudice. (Ibid.; see also Strickland, supra, 466 U.S. at 686.)  



 

 
49 

C. The Prosecutor’s Argument That There Was No Evidence That 
Appellant Attempted to Contact Avis about Extending the Rental 
Amounted to Misconduct under State and Federal Law. 
 

Although prosecutors have leeway in discussing the legal and factual 

merits of a case during argument (People v. Centeno (2014) 60 Cal.4th 659, 

666 (Centeno)), it is misconduct for a prosecutor to mislead the jury by 

arguing a lack of evidence where the defense was ready and willing to 

produce it, and would have done so had it not been erroneously excluded. 

(People v. Lawley (2002) 27 Cal.4th 102, 156.) Numerous cases illustrate this 

principle. (See People v. Castain (1981) 122 Cal.App.3d 138, 142-146 [trial 

court erred by excluding defense evidence regarding police officer’s use of 

excessive force on several other occasions; misconduct for prosecutor to 

argue that evidence only showed one other incident where officer used 

excessive force]; People v. Varona (1983) 143 Cal.App.3d 566, 568-570 

[trial court erred by excluding defense evidence that alleged rape victim had 

previously pled guilty to prostitution; misconduct for prosecutor to argue that 

there was no evidence that victim was a prostitute]; People v. Daggett (1990) 

225 Cal.App.3d 751, 754-758 [trial court erred by excluding defense 

evidence that alleged victim had been molested by others to explain why 

victim had molested others; misconduct for prosecutor to argue that victim 

molested others because he learned this behavior from being molested by 

defendant]; Davis v. Zant (11th Cir. 1994) 36 F.3d 1538, 1544-1551 (Davis) 

[trial court excluded defense evidence of third party’s confession to charged 

offense; misconduct for prosecutor to argue that defendant fabricated claim 

that third party confessed].) 

Here, the prosecutor unfairly capitalized on the trial court’s erroneous 

ruling on the admissibility of the email chain between appellant and Avis, 
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described in Section I, above [at pp. 20-46], to mislead the jury into believing 

that appellant never contacted Avis about the rental. The prosecutor knew 

that emails between appellant and Avis had been produced by Avis in 

response to a defense subpoena, and that the emails showed that appellant 

had been in contact with Avis about extending the rental and updating the 

credit card information that Avis had on file for appellant, but that these 

emails had been excluded by the trial court after the prosecutor objected on 

hearsay grounds. The trial court’s ruling on the admissibility of these emails 

was legally incorrect, as explained above. (Cf. People v. Lawley, supra, 27 

Cal.4th at 156 [no misconduct where prosecutor commented on lack of 

evidence because evidence was properly excluded]; but see Davis, supra, 36 

F.3d at 1543-1551 [prosecutor committed misconduct by arguing lack of 

evidence, even though court declined to decide whether evidence was 

properly excluded].) Although it may have been permissible for the 

prosecutor to challenge the admissibility of this defense evidence, once she 

succeeded in having this evidence excluded, it was improper for her to take 

the additional step of arguing that there was no evidence that appellant had 

attempted to contact Avis about the rental because this argument misled the 

jury into believing facts that the prosecutor knew were false. And even if 

these comments could have been interpreted as merely an assertion that the 

defense theory was not supported by the evidence presented at the trial, there 

is at least a “reasonable likelihood” (People v. Friend, supra, 47 Cal.4th at 

29) that lay jurors would understand these comments to mean that the 

prosecution’s investigation of the case uncovered no evidence of any emails 

between appellant and Avis and that, if any emails had existed, they would 

have been presented. The prosecutor’s rebuttal argument was deceptive and 

reprehensible, and constituted misconduct under state law for these reasons. 
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This argument was also misconduct under federal law because 

appellant’s entire defense centered around the fact that appellant believed 

that his rental agreement had been extended. Defense counsel argued that 

appellant intended to pay for the car, that the case was the result of a 

misunderstanding, and that appellant must have believed that he had Avis’s 

permission to keep the car because otherwise he would not have driven it 

through the U.S. border. This argument was further supported by the fact that 

Avis had appellant’s driver’s license and contact information on file. In other 

words, there was a gap in the logic of the prosecution’s theory: if appellant 

actually stole the car, there was no way that he could have expected to get 

away with it. Defense counsel also told the jury in his opening statements 

that appellant had been in email contact with Avis about extending the rental. 

(2 AUG RT 88-91.) These emails would have given the jury a totally 

different impression of the circumstances surrounding appellant’s continued 

possession of the car. The prosecutor, likely recognizing the damaging effect 

these emails would have had on her case, vigorously objected to their 

admission, and then led the jury to believe that no such emails existed. This 

tactic of objecting to defense evidence and then disingenuously telling the 

jury that no such evidence exists is fundamentally unfair. When a prosecutor 

intentionally “paint[s] for the jury a distorted picture of the realities of [the] 

case in order to secure a conviction” (Davis, supra, 36 F.3d at 1549), this 

violates the “fundamental tenet...that attorneys may not make material 

misstatements of fact in summation.” (Id. 1548, fn. 15.) Given the importance 

of these emails to the main factual issue of the case–whether appellant had 

permission to keep the car–the prosecutor’s argument that there was no 

evidence that appellant contacted Avis about extending the rental rendered 

the entire trial unfair. (Id. at 1550, fn. 17 [“prosecutorial misconduct is least 
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acceptable under the [federal] Constitution when aimed at the core of the 

defense's case”].) The prosecutor’s argument thus violated federal due 

process as well.  

D. This Misconduct Claim Is Cognizable on Appeal Because an 
Objection Would Have Been Futile, But If Defense Counsel Forfeited 
this Claim, Counsel Was Ineffective.  
 

Generally, an objection and request for admonition is required to 

preserve a prosecutorial misconduct claim for appeal. (People v. Thornton, 

supra, 41 Cal.4th at 454.) But a prosecutorial misconduct claim is not 

forfeited if an objection and request for admonition would have been futile. 

(People v. Panah (2005) 35 Cal.4th 395, 462.) 

It would have been futile for defense counsel to object to the 

prosecutor’s argument here because of the state of the evidence at the time 

the argument was made. (See People v. Lawley, supra, 27 Cal.4th at 156 

[misconduct claim based on prosecutor’s comments about lack of evidence, 

where evidence had been excluded, not forfeited because “any objection 

would have been futile, as the state of the evidence before the jury...supported 

the prosecutor's remarks”].) Defense counsel had already attempted to admit 

the email chain several times and under various theories, but the trial court 

erroneously excluded it. After the trial court made this initial error, there was 

no reason for defense counsel to believe that the trial court would have 

sustained an objection to the prosecutor’s argument. Instead, the trial court 

would almost certainly have overruled the objection because the court had 

excluded the emails. Defense counsel’s failure to object consequently did not 

forfeit this misconduct claim. 

But even if defense counsel failed to preserve this issue, he was 

constitutionally ineffective by not objecting. (Centeno, supra, 60 Cal.4th at 

674-677 [defense counsel ineffective in not objecting to prosecutor’s 
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improper arguments]; U.S. Const., 6th & 14th Amends.) Although defense 

counsel’s attempts to admit the email chain were unsuccessful, he should not 

have allowed the prosecutor to misrepresent the true facts of the case to the 

jury. Counsel should have objected and explained to the trial court that, 

irrespective of the correctness of the trial court’s ruling on the admissibility 

of the emails, this argument was improper because the prosecutor knew that 

there were emails between appellant and Avis, and was intentionally 

misstating these facts. There is a chance that the trial court would have 

sustained the objection and admonished the jury to disregard this argument, 

but even if the trial court overruled this objection, counsel would have 

preserved the issue for appeal. Nor could there be a conceivable tactical 

reason for not objecting. (Id. at 675.) There could be no potential benefit to 

appellant from not objecting that could have outweighed the serious harm 

caused by these improper comments. By not objecting, defense counsel 

allowed appellant’s defense that the case arose from a misunderstanding to 

be undermined by the implication that appellant never contacted Avis about 

extending the rental. It was also important that defense counsel object 

because this argument occurred during the prosecutor’s rebuttal, when 

defense counsel would not have had another chance to address the jury on 

this point. (Id. at 676.) Defense counsel’s only was to ensure that the jury did 

not convict based on the prosecutor’s deceptive implication that appellant 

never contacted Avis about the rental was to object.  
Accordingly, this court must consider the merits of this misconduct 

claim, either because an objection would have been futile or because defense 

counsel was ineffective in failing to object. 
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E. Appellant Was Prejudiced by this Improper Argument. 

Since the prosecutorial misconduct in appellant’s case violated 

appellant’s federal due process rights, it should be reviewed for prejudice 

under Chapman. (People v. Sanchez, supra, 228 Cal.App.4th at 1534.) 

Prosecutorial misconduct under state law is reviewed under Watson. (Id. at 

1534-1535.) Defense counsel’s ineffective assistance in failing to object to 

prosecutorial misconduct is reviewed for prejudice under Strickland. 

(Centeno, supra, 60 Cal.4th at 674-677; see also Section I(E), above [at pp. 

42-46].) 

This argument, and defense counsel’s failure to object, were 

prejudicial to appellant under either standard. The jury likely understood this 

argument as a factual assertion that appellant never attempted to 

communicate with Avis about the rental. Had the prosecutor not made this 

argument, the jury may have been unsure about whether appellant had Avis’s 

consent to keep the car. The Avis manager who testified at trial had no 

personal knowledge about appellant’s rental agreement beyond what was 

shown in Avis’s records. As defense counsel argued, it was therefore entirely 

possible that appellant had made arrangements to extend the rental and pay 

for the car with other Avis agents, but that this information had not been 

communicated to the loss prevention agent or the manager. The 

circumstances supported this view of the facts, because Avis had appellant’s 

information and appellant made no attempts to hide his identity or his 

possession of the car when he drove through the U.S. border. But when the 

prosecutor told the jury that this defense argument was mere speculation and 

that there was no evidence of any such attempts to communicate with Avis, 

the jury was likely to reject this defense. This argument was especially 

prejudicial because defense counsel told the jurors in his opening statements 

that they would see this email chain (2 AUG RT 88-91), but failed to deliver 
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on this promise. When the jury never received evidence of the emails that 

defense counsel mentioned, the jurors would have believed what the 

prosecutor was telling them: there were no emails. Of course, this was untrue. 

The likelihood of a more favorable result had this argument not been made 

is further evidenced by the fact that the jurors initially voted eight to four, 

demonstrating that at least four jurors were unsure about appellant’s guilt 

even after hearing this argument. (6 RT 373; see Section I(E), above [at pp. 

42-46].) At the very least, there is a significant possibility that the jurors who 

originally voted to acquit would not have changed their minds had the 

prosecutor not deceptively argued that there was no evidence of contact 

between appellant and Avis.  

There is thus a reasonable chance that, had the prosecutor not made 

this improper argument, at least some of the jurors would have had a 

reasonable doubt about whether appellant stole the car, in which case those 

jurors would have been compelled to vote for an acquittal in counts one and 

two. The prosecutor’s argument, and defense counsel failure to object to it, 

require reversal of appellant’s conviction in count one for these reasons.  

III. APPELLANT’S CONVICTION IN COUNT ONE MUST BE 
REVERSED BECAUSE THE TRIAL COURT PREJUDICIALLY 
ERRED, AND VIOLATED APPELLANT’S CONSTITUTIONAL 
RIGHTS TO DUE PROCESS AND A JURY TRIAL, BY REFUSING 
TO INSTRUCT ON MISTAKE OF FACT. 
 
A. Introduction. 

After both sides had rested, defense counsel requested a jury 

instruction on mistake of fact. (5 RT 324-325; CALCRIM No. 34067.) The 

                                              
7 This instruction provides: 

The defendant is not guilty of __________ <insert crime[s]> if 
(he/she) did not have the intent or mental state required to commit the crime 
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information and credit card information were on file 
with the company. Testimony at trial established that as 
a preferred customer, Bowe could have proceeded 
directly to his reserved car without having to check-in at 
the office counter. 
  
Prior to leaving the Avis branch with the rental car that 
day, Bowe provided Avis with a credit card. Avis 
provided Bowe with a copy of the rental contract.2 The 
contract listed the return date as July 3, 2014. 
  
*2 Bowe did not return the car on the return date. At 
some point in time, the matter was referred to Avis’s 
loss prevention agents. On August 21, 2014, Avis 
reported the car stolen. 
  
Five days later, on August 26, 2014, Bowe attempted to 
drive the Lincoln Navigator from Mexico into the 
United States. At the border, there is a camera system 
that checks the license plates of vehicles entering the 
United States and notifies border patrol agents if a car 
with those license plates has been reported stolen. When 
Bowe reached the border, this system notified the border 
patrol that the Lincoln that Bowe was driving had been 
reported stolen. 
  
Bowe was detained by a border patrol agent. He 
provided the agent with his driver’s license and said that 
he had rented the vehicle from Hertz, and that he had 
been in possession of the vehicle for approximately a 
month and a half. Bowe did not have the rental contract 
with him. He told the agent that he had been at a 
medical facility in Mexico, and that he was on his way 
to a hospital in San Diego. The agent directed Bowe to 
proceed to the secondary inspection area. Local police 
later arrived and placed Bowe under arrest. 
  
 
 

B. Procedural background 
Bowe was charged with one count of unlawful driving 
of a vehicle (Veh. Code, § 10851, subd. (a); count 1); 
one count of receiving a stolen vehicle (Pen. Code, § 
496d;3 count 2); and one count of failing to appear while 
on bail (§ 1320.5; count 3).4 The information further 
alleged that Bowe had suffered a prior conviction for 
vehicle theft (§ 666.5, subd. (a)), and had served three 
prior prison terms (§ 667.5, subd. (b)). 
  
Before trial, the trial court granted Bowe’s motion to 

sever count 3 and the prior conviction allegations from 
counts 1 and 2. Bowe waived his right to a jury trial 
with respect to count 3 and the enhancement allegations. 
  
A jury convicted Bowe on count 1 and, therefore, as 
instructed, did not render a verdict with respect to count 
2, a necessarily included offense of count 1. The trial 
court convicted Bowe of failing to appear while on bail 
as charged in count 3, and found true one prison prior 
(§§ 667.5, subd. (b), 668). 
  
The trial court sentenced Bowe to a term of four years in 
state prison. The court suspended execution of two years 
of the sentence, and placed Bowe on mandatory 
supervision for that portion of his sentence. (§ 1170, 
subd. (h)(5).) 
  
Bowe filed a timely notice of appeal. 
  
 
 

III 
 

DISCUSSION 

A. The trial court erred in excluding, as hearsay, the 
entirety of the e-mail communications between Bowe 
and Avis representatives since portions of the e-mail 
communications were admissible as nonhearsay 

1. Standards 
*3 Trial court evidentiary rulings are reviewed under the 
abuse of discretion standard. (Blank v. Kirwan (1985) 
39 Cal.3d 311, 331.) A party may establish an abuse of 
discretion by showing that a trial court’s ruling resulted 
from a misapplication of the law, the principle being 
that a court cannot properly exercise its discretion when 
it does not correctly apply the governing ground rules. 
(See City of Sacramento v. Drew (1989) 207 Cal.App.3d 
1287, 1297-1298.) “ ‘[A]ll exercises of legal discretion 
must be grounded in reasoned judgment and guided by 
legal principles and policies appropriate to the particular 
matter at issue.’ ” (People v. Superior Court (Alvarez) 
(1997) 14 Cal.4th 968, 977.) 
  
A party’s claim of error regarding an evidentiary ruling 
is reviewed in light of the constitutional requirement 
that no judgment may be reversed on appeal unless the 
party complaining demonstrates a miscarriage of justice, 
i.e., prejudice. (Cal. Const., art. VI, § 13; see, e.g., 
Easterby v. Clark (2009) 171 Cal.App.4th 772, 783.) 
Prejudice in this context refers to a situation in which a 
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reviewing court finds that it is reasonably probable, 
based on the entire record, that the appellant would have 
achieved a more favorable result in the absence of the 
error. (See Cassim v. Allstate Ins. Co. (2004) 33 Cal.4th 
780, 801-802.) 
  

2. Additional background 
Prior to trial, Bowe moved to admit e-mail 
communications between himself and Avis 
representatives, as well as e-mail communications 
between various Avis representatives, concerning 
Bowe’s rental from Avis, which Avis produced to the 
defense pursuant to a subpoena. Essentially, Bowe 
sought to admit “e-mail chains,” which included an 
original e-mail from an Avis representative to Bowe, his 
response to that e-mail and, then, where the “e-mail 
chains” diverged, two different responses from Avis 
representatives to him, as well as “forwards” of the 
e-mails internally to other Avis representatives. The 
exhibit that Bowe sought to admit, comprised of 
printouts of various e-mails produced by Avis to Bowe, 
is represented in Appendix A to this opinion. The 
relevant statements from the proffered exhibit are the 
following: 
  
(1) On Tuesday, July 8, 2014, at 9:19 p.m., 
“[A.R.]@avisbudget.com” sent a message to 
“[XXXX].com” with the subject heading “Your Avis 
Rental.” The message stated, 

“RE: Rental Agreement: 
221700754 [¶] Our records 
indicate that TREVOR BOWE 
rented an Avis vehicle from SAN 
DIEGO INT’L AIRPORT on 
02JUL14. The car was due for 
return on 03JUL14 and is not 
currently showing in our 
inventory. Please contact me today 
with the status of your rental.” 

  
The message then provided additional details about the 
make and model of the vehicle, the license plate 
information, rental agreement information, and other 
administrative details. 
  
(2) On Tuesday, July 8, 2014, at 11:58 p.m., 
“[XXXX].com” replied to the e-mail address 
“[A.R.]@avisbudget.com.” The message stated, 

“Hello, I had called last 
Wednesday and requested to 
extend my rental for one week at 
the weekly rate and that I may 
possibly need the vehicle for an 
additional week as well, and that I 
would advise if that was the case. I 
also provided a different card 
number to be charged and asked 
for that card to be added to my 
profile, which does not seem to 
have been done as a [sic] your 
company has attempted numerous 
times to charge my old card that I 
had reported lost. The card number 
that you should have on my profile 
is [XXXXXXXXXXXX5]1126 
exp 01/17 with sec code of 
[XXX].” 

  
*4 (3) The following day, Wednesday, July 9, 2014, at 
10:11 a.m., “[A.R.]” wrote the following to “ ‘Trevor 
Bowe’ ”: 

“Hi, [¶] Thank you for your reply. At this time I am 
unable to process your request. The credit card on file 
is not granting the authorization needed to extend 
your rental. Please contact me at 866-477-6913 ext 
2508 so we can discuss some other alternate options 
or go to the nearest Avis location with an alternate 
card. Thank you for choosing Avis Rent-A-Car.”6 

  
(4) Later that night (Wednesday, July 9, 2014) at 9:24 
p.m., “[M.W.]” wrote to “ ‘Trevor Bowe’ ” and copied 
“[D.P.]; [J.R.],” with a forward of the message that 
“[XXXXXXXX].com” had sent, together with the 
following message: 

“Hi, [¶] Thank you for your reply. I have forwarded 
your e-mail to the next level who will address the 
issues listed below. I apologize if this has caused you 
any inconvenience. [¶] Regards, [¶] [M.W.] [¶] Avis 
Budget group. ...”7 

  
M.W. then forwarded the e-mail chain to additional 
Avis representatives, commenting that Bowe had 
mentioned the credit card details in his e-mail. In 
addition, A.R. appears to have forwarded the e-mail 
chain in which she told Bowe that “the credit card on 
file is not granting the authorization needed to extend 
your rental,” to another Avis representative named D.P.. 
  
Defense counsel argued that the e-mail chains were 
admissible as nonhearsay, including being “probative of 
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whether Avis properly reported the car stolen,” and as to 
the effect that the e-mail exchange had on Bowe. 
Defense counsel also argued that the e-mail chains were 
admissible under exceptions to the hearsay rule, 
including the business record exception, as well as the 
state of mind exception. 
  
The prosecutor argued that Bowe was attempting to 
offer the statements in the e-mail chains for their truth, 
and that they therefore constituted hearsay. She further 
argued that the two hearsay exceptions that defense 
counsel raised did not apply. The prosecutor specifically 
noted that the business record exception could not apply 
to the contents of statements made in the e-mails, even 
if the e-mails themselves were considered business 
records, and also argued that in order for the state of 
mind exception to apply, the statements would have to 
have been made under circumstances indicating their 
truthfulness. 
  
The trial court ultimately ruled that it would exclude all 
evidence of the e-mail chains, indicating the court’s 
belief that any nonhearsay purpose of the evidence 
would not be relevant to “any issue.” The court also 
rejected the suggestion that the statements in the e-mails 
were admissible under the business records exception to 
the hearsay rule, and indicated its belief that the 
statements were not trustworthy. Although the court 
appears to have considered the trustworthiness aspect of 
the statements only with respect to the business records 
exception, the court ultimately excluded the exhibit, 
thereby implicitly concluding that the state of mind 
exception to the hearsay rule also did not apply. 
  
 

3. Analysis 
*5 Bowe contends that the statements in these e-mail 
chains were admissible for nonhearsay purposes. He 
further contends that the content was admissible under 
three different exceptions to the hearsay rule. As we 
explain, we conclude that the statements in the e-mails 
that Bowe identifies on appeal were admissible for 
nonhearsay purposes, and should have been admitted at 
trial.8 Because we conclude that the trial court erred in 
analyzing the admissibility of Bowe’s proffered exhibit, 
we also consider whether the exclusion of this evidence 
was prejudicial, requiring reversal of Bowe’s conviction 
on count 1. 
 

a. Portions of the communications contained in the 
e-mail chains were admissible for a nonhearsay purpose 

Evidence offered to prove the existence of a fact can 
include a writing, which can consist of recordings or 
transmissions by electronic mail (e-mail). (Evid. Code, 
§ 250.) However, “evidence of a statement that was 
made other than by a witness while testifying at the 
hearing and that is offered to prove the truth of the 
matter stated” is hearsay evidence, and is generally not 
admissible. (Evid. Code, § 1200.) There are, however, 
several well-established exceptions to this rule, many of 
which are codified in the Evidence Code. 
  
In addition, out-of-court statements may be admitted for 
a nonhearsay purpose—i.e., to establish something other 
than the truth of the matter asserted in the statement. 
(People v. Hill (1992) 3 Cal.4th 959, 987, overruled on 
different grounds in Price v. Superior Court (2001) 25 
Cal.4th 1046, 1069, fn. 13.) For example, a statement 
may be offered as background material to help explain 
the defendant’s “state of mind and conduct”; a statement 
introduced for such a purpose would not be hearsay. 
(Ibid.) 
  
“ ‘ “[O]ne important category of nonhearsay evidence 
[is] evidence of a declarant’s statement that is offered to 
prove that the statement imparted certain information to 
the hearer and that the hearer, believing such 
information to be true, acted in conformity with that 
belief. The statement is not hearsay, since it is the 
hearer’s reaction to the statement that is the relevant fact 
sought to be proved, not the truth of the matter asserted 
in the statement.” ‘ ” (People v. Livingston (2012) 53 
Cal.4th 1145, 1162.) As long as the nonhearsay purpose 
is relevant to an issue in dispute, the proffered statement 
is admissible. (People v. Turner (1994) 8 Cal.4th 137, 
189, overruled on another ground in People v. Griffin 
(2004) 33 Cal.4th 536, 555, fn. 5.) 
  
The statements in the e-mails sent by Avis 
representatives to Bowe were offered to prove that the 
statements imparted certain information to Bowe and, 
that Bowe, believing the information to be true, acted in 
conformity with that belief. For example, Bowe offered 
the statement in the first e-mail from Avis representative 
A.R. to Bowe indicating that the vehicle had not been 
returned on the date it was scheduled to be returned, to 
demonstrate the effect that the statement had on Bowe, 
not to establish its truth (i.e., that the vehicle had in fact 
not been returned to Avis). Specifically, this e-mail 
message was offered to show that Bowe acted in 
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conformity with his belief about the truth of those 
statements when he responded to the e-mail. The 
statements in the e-mail were admissible to demonstrate 
that Bowe had been made aware that Avis believed that 
the car was overdue, and could explain Bowe’s 
subsequent actions in responding to the Avis 
representative’s e-mail. 
  
*6 A.R.’s second e-mail message was admissible to 
demonstrate its effect on Bowe, as well. Significantly, in 
neither A.R.’s first nor second message did she request 
that Bowe return the vehicle to Avis immediately. More 
importantly, the statement made by Avis representative 
M.W. in his e-mail to Bowe—i.e., “Thank you for your 
reply. I have forwarded your e-mail to the next level 
who will address the issues listed below. I apologize if 
this has caused you any inconvenience”—was not 
offered to demonstrate that M.W. actually felt gratitude 
to Bowe for replying, that he had actually forwarded 
Bowe’s e-mail to someone else, that the person to whom 
Bowe’s e-mail was forwarded did address the “issues 
listed below,” or that M.W. was sorry about the 
possibility that Bowe had been inconvenienced. Rather, 
the statement was offered to demonstrate that Bowe, as 
the recipient of the message, may have believed those 
things to be true and, as a result, may have believed that 
his rental car situation had been sufficiently resolved. 
The statement was also relevant to explain Bowe’s 
conduct subsequent to this communication. Indeed, even 
though A.R. had sent Bowe an e-mail message 
apparently indicating that she was having a problem 
extending the rental for Bowe, M.W. sent his e-mail 
message to Bowe after A.R. had sent her response to 
Bowe. This timeline may have suggested to Bowe that 
he did not have to be concerned with A.R.’s second 
e-mail, and that M.W. was now working with more 
senior representatives to address the rental extension 
issue.9 In addition, M.W.’s message also did not 
indicate to Bowe that he should return the vehicle 
immediately. Based on the statements made and the 
timing of the e-mails, a reasonable person could have 
concluded that, as a result of these communications, any 
problem with the rental had been, or was in the process 
of being, resolved. As offered for the effect that the 
statements had on Bowe, the statements were not 
hearsay. 
  
Further, Bowe’s statements in response to A.R.’s initial 
e-mail were admissible for the nonhearsay purpose of 
placing M.W.’s statement to Bowe in context. (See 
People v. Harris (2005) 37 Cal.4th 310, 335 [statements 
offered to give context to other statements not offered 

for hearsay purpose]; see also Evid. Code, § 356 [“when 
a detached act, declaration, conversation, or writing is 
given in evidence, any other act, declaration, 
conversation, or writing which is necessary to make it 
understood may also be given in evidence”].) 
Specifically, Bowe’s statements were admissible to 
explain the remarks that M.W. made in response to 
Bowe’s statements, and did not require that the 
statements Bowe made in the e-mail be admitted for 
their truth. Bowe proffered the statements not solely to 
establish the truth of the matters asserted, i.e., that he 
had actually called the Wednesday before he sent the 
e-mail, that he had requested to extend the rental, that he 
had provided a different credit card number, that Avis 
representatives kept trying to charge his old card, that he 
had reported that card lost, or that the card number now 
on file was the one that Bowe identified in his e-mail. 
Rather, he offered the statements also for a nonhearsay 
purpose, i.e., to provide context for the e-mail 
communications from Avis and, in particular, to explain 
why M.W. responded to Bowe in the manner in which 
he did. 
  
All of the statements in question were clearly relevant to 
the issues in the case. The existence and content of these 
e-mail communications were extremely probative as to 
whether Bowe had the intent “to permanently or 
temporarily deprive the owner [of the vehicle] of his or 
her title to or possession of the vehicle.” (Veh. Code, § 
10851, subd. (a).) If the jury believed that Bowe 
understood M.W.’s e-mail to be suggesting that Avis 
was processing an extension of the term of Bowe’s 
rental and was apologizing for having caused him any 
inconvenience with respect to the payment issues, the 
jury might have had a reasonable doubt as to whether 
Bowe had the intent to permanently or temporarily 
deprive Avis of its title to or possession of the rental 
vehicle, as required to establish the offense charged in 
count 1. 
  
The trial court thus should have admitted for nonhearsay 
purposes at least these identified portions of the e-mail 
chains between Bowe and Avis representatives. The 
court erred in concluding that all of the statements in the 
e-mail chains were inadmissible hearsay. 
  
 
b. The court’s erroneous exclusion of certain statements 
made in the e-mail chains was prejudicial 
*7 The evidence against Bowe was not overwhelming. 
Essentially, the evidence consisted of the fact that he 
reserved a one-day rental, he did not return the car on 
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the scheduled return date and, six weeks later, he was 
detained when he attempted to drive the car from 
Mexico back to the United States, after Avis had 
reported the car stolen. It appears that the credit card 
that Bowe used for the initial rental was valid and that 
he was charged for at least the single day rental, since 
the evidence demonstrated that someone had physically 
“swiped” Bowe’s credit card before he left the Avis lot 
with the vehicle. There was no evidence presented as to 
whether Avis could have run the card that Bowe initially 
provided to Avis with additional charges after the 
original contract term had expired. 
  
Further, the rental car contract provided information 
regarding not only the daily rental rate, but also the 
weekly rate, suggesting that Avis might be open to 
extending the rental car contract if the customer was 
inclined to do so, and possibly indicating to Bowe that 
an extension at the weekly rate was available to him. In 
addition, there was testimony that customers may 
extend their rentals over the telephone, and customers 
are able to contact customer service representatives by 
e-mail. Although the Avis witness had “never seen ... 
[an] extension by e-mail,” his testimony did not indicate 
that an extension could not be effectuated through 
e-mail. 
  
Much of the other evidence presented at trial was also 
ambiguous with respect to Bowe’s guilt. For example, 
there was much made at trial of the fact that Bowe 
attempted to drive the vehicle across the border into the 
United States. As Bowe’s attorney argued, however, if 
Bowe’s intention was to keep the car without paying to 
rent it and, thus, to essentially steal the car from Avis, 
his decision to return to the United States in the car 
made little sense, given the level of scrutiny that law 
enforcement places on vehicles entering the United 
States and, specifically, the fact that license plates on all 
vehicles are screened during entry. The existence of the 
e-mail exchanges between Avis and Bowe could have 
been used to support the defense’s contention that Bowe 
believed he had extended his rental contract, and that 
this is why he was seemingly unconcerned about driving 
the rental vehicle through a border crossing where there 
was a heavy law enforcement presence.10 
  
Further, there was no evidence as to whether Avis did, 
in fact, attempt to charge either the credit card that 
Bowe had placed on file with Avis originally, or any 
other credit card belonging to Bowe that he may have 
otherwise provided to Avis, for any of the additional 
time that Bowe possessed the vehicle. With respect to 

the original card on file with Avis, the sole Avis witness 
called by the prosecution stated that he had not 
attempted to charge Bowe’s card, and he was not aware 
whether anyone else, including anyone in the loss 
prevention department, had attempted to charge the 
card. 
  
Given the sparse record as to what occurred between 
Bowe and Avis during the period between when Bowe 
left with the vehicle and when he was detained at the 
border crossing, the evidence of the e-mail exchanges 
between Avis representatives and Bowe was relevant 
and probative of the issues in the case—particularly 
Bowe’s intent. Again, as we have explained, the e-mail 
exchanges could reasonably be viewed as suggesting to 
Bowe that he had sufficiently provided Avis with credit 
card details in order to maintain the rental for an 
extended period of time. This belief would have negated 
the existence of the intent required to establish his guilt 
as to the count on which he was convicted. The trial 
court’s exclusion of the e-mail chains left the jury with 
the misimpression that there had been no 
communication between Bowe and Avis 
representatives. In light of the relatively meager 
evidence of Bowe’s guilt, it is reasonably probable that 
Bowe would have achieved a more favorable result if 
the court had properly admitted certain of the e-mail 
evidence for a nonhearsay purpose. 
  
*8 In addition, the other asserted errors that Bowe raises 
on appeal increased the prejudice resulting from the trial 
court’s exclusion of the e-mail communications between 
Bowe and Avis representatives. Specifically, the 
prejudice that Bowe suffered as a result of the exclusion 
of any reference to these e-mail communications was 
compounded by the prosecutor’s noting in closing 
argument the absence of any evidence that Bowe had 
attempted to resolve this issue with Avis. Although the 
prosecutor’s comments may have been technically 
accurate, given the state of the record as a result of the 
trial court’s ruling excluding all evidence related to the 
e-mails, those comments served to highlight the absence 
of the evidence that we have concluded was improperly 
excluded, and in fact capitalized on the apparent lack of 
such evidence. 
  
The trial court’s exclusion of this evidence led to 
another problem. Bowe asserts that the trial court erred 
in failing to instruct the jury on the defense of mistake 
of fact.11 If the trial court had properly admitted the 
statements in the e-mail chains, the trial court would 
have also been obligated to instruct the jury as to 
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Bowe’s defense of mistake of fact, since there would 
have been sufficient evidence in the record to support 
the giving of that instruction. The court’s failure to 
instruct the jury on the mistake of fact defense further 
increased the prejudice that Bowe suffered as a result of 
the court’s evidentiary ruling. Specifically, evidence of 
M.W.’s statement to Bowe, “ Hi, [¶] Thank you for your 
reply. I have forwarded your e-mail to the next level 
who will address the issues listed below. I apologize if 
this has caused you any inconvenience,” is evidence 
from which a reasonable fact finder could have 
concluded that Bowe was under the misimpression that 
he had extended the term of his rental and that Avis was 
going to charge the credit card that he provided, or 
might have caused the jury to have reasonable doubt as 
to whether Bowe harbored the requisite criminal intent 
when he retained the vehicle after the initial return date. 
It is at least reasonably probable that if the jury had been 
provided with the e-mail evidence, such that the 
prosecutor would not have been able to assert to the jury 
that there was no evidence that Bowe had ever contacted 
Avis, and if the court had properly instructed the jury on 
the defense of mistake of fact, Bowe would have 
achieved a more favorable result in this case. In essence, 
we conclude that the trial court’s error in excluding 
those portions of the e-mail chains that we have 
identified as admissible for nonhearsay purposes 
significantly prejudiced Bowe. We therefore reverse 
Bowe’s conviction on count 1.12 
  

B. The trial court properly declined to admit the 
statements in the e-mail chains for their truth 
*9 Bowe also argues on appeal that some portions of the 
statements in the e-mail chains were admissible for their 
truth under at least one of three possible exceptions to 
the hearsay rule. Specifically, Bowe asserts that the 
statements were admissible as (1) business records, 
pursuant to Evidence Code section 1271, (2) statements 
that revealed the sender’s state of mind, pursuant to 
Evidence Code section 1250, and (3) contemporaneous 
statements, pursuant to Evidence Code section 1241. 
Because the case might be retried, we address Bowe’s 
hearsay exception contentions and conclude that the 
statements in the e-mail chains are not admissible under 
any of the identified exceptions. 
  
First, we conclude that the trial court properly rejected 
the proffer that most of the statements in the e-mail 
chains were admissible pursuant to the business records 
exception to the hearsay rule. Evidence Code section 

1271 provides: 

“Evidence of a writing made as a record of an act, 
condition, or event is not made inadmissible by the 
hearsay rule when offered to prove the act, condition, 
or event if: 

“(a) The writing was made in the regular course of a 
business; 

“(b) The writing was made at or near the time of the 
act, condition, or event; 

“(c) The custodian or other qualified witness testifies 
to its identity and the mode of its preparation; and 

“(d) The sources of information and method and time 
of preparation were such as to indicate its 
trustworthiness.” 

  
The trial court properly concluded that the e-mail 
messages are not writings “made in the regular course of 
business.” (Evid. Code, § 1271, subd. (a).) The Law 
Revision Commission comment to the business records 
exception (Evid. Code, § 1271) states: “ ‘The chief 
foundation of the special reliability of business records 
is the requirement that they must be based upon the 
first-hand observation of someone whose job it is to 
know the facts recorded. ... But if the evidence in the 
particular case discloses that the record was not based 
upon the report of an informant having the business duty 
to observe and report, then the record is not admissible 
under this exception, to show the truth of the matter 
reported to the recorder.’ [Citations.] [¶] Applying this 
standard, the cases have rejected a variety of business 
records on the ground that they were not based on the 
personal knowledge of the recorder or of someone with 
a business duty to report to the recorder. Police accident 
and arrest reports are usually held inadmissible because 
they are based on the narrations of persons who have no 
business duty to report to the police.” 
  
Under this theory of the special reliability of business 
records, the only relevant message that could have 
qualified as a business record and, thus, have been 
admitted for its truth is A.R.’s initial e-mail message to 
Bowe. As long as A.R.’s job was “to know the facts 
recorded,” i.e., to know that a vehicle rented by a 
particular customer had not been returned to Avis on the 
date on which it was due pursuant to Avis’s contract 
with the customer, this message could qualify as a 
business record. However, this e-mail, alone, would not 
have done much to assist Bowe’s defense, since it 
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would have served only to demonstrate that Bowe was 
aware that his rental was overdue and that Avis was 
looking to have the vehicle returned. Thus, it is not 
surprising that Bowe was attempting to admit for their 
truth his own statements in response to A.R.’s e-mail. 
However, the statements in Bowe’s e-mail response to 
A.R.’s e-mail do not constitute a writing made by Avis 
in the regular course of its business; rather, the 
statements constitute a writing made by Bowe and 
retained by Avis. Such statements do not meet the 
requirements of the business records exception. (See, 
e.g., Alvarez v. Jacmar Pacific Pizza Corp. (2002) 100 
Cal.App.4th 1190, 1205 [records of 911 calls could not 
be admitted for truth of statements made in calls 
because individuals who telephoned the Los Angeles 
Police Department “were not under a duty to accurately 
report information”].) Thus, Bowe’s statements in his 
e-mail message to A.R. were not admissible pursuant to 
the business records exception.13 
  
*10 Bowe further argues that his statements in response 
to A.R.’s e-mail in which she indicated that his rental 
car had not been returned on the date it was due to be 
returned could have been admitted pursuant to the state 
of mind exception found in Evidence Code section 
1250. Evidence Code section 1250 provides: “(a) 
Subject to Section 1252, evidence of a statement of the 
declarant’s then existing state of mind, emotion, or 
physical sensation (including a statement of intent, plan, 
motive, design, mental feeling, pain, or bodily health) is 
not made inadmissible by the hearsay rule when: [¶] (1) 
The evidence is offered to prove the declarant’s state of 
mind, emotion, or physical sensation at that time or at 
any other time when it is itself an issue in the action; or 
[¶] (2) The evidence is offered to prove or explain acts 
or conduct of the declarant. [¶] (b) This section does not 
make admissible evidence of a statement of memory or 
belief to prove the fact remembered or believed.” 
Evidence Code section 1252 precludes the admission of 
such a statement for its truth if it was made under 
circumstances that indicate a lack of trustworthiness. As 
the trial court determined, even if Bowe’s statements in 
response to A.R.’s inquiry about his failure to return the 
rental vehicle could be considered to be statements 
reflecting Bowe’s then-existing state of mind, these 
statements were made under circumstances that indicate 
a lack of trustworthiness. Specifically, Bowe had time to 
consider what his response should be, and could have 
fabricated a story to attempt to prevent Avis from 
quickly determining that he intended to keep the car 
without paying for it. 
  

Finally, Bowe contends that the statements in the e-mail 
chains were admissible under the contemporaneous 
statements exception, codified in Evidence Code section 
1241, to explain “that appellant remained in possession 
of the car because he believed that his rental agreement 
had been extended.” He further contends that “Avis’s 
e-mails explained their acts with respect to the rented 
car,” and suggests that the e-mails demonstrate that 
Avis’s agents “made a mistake by reporting the car 
stolen.” 
  
“Evidence of a statement is not made inadmissible by 
the hearsay rule if the statement: [¶] (a) Is offered to 
explain, qualify, or make understandable conduct of the 
declarant; and [¶] (b) Was made while the declarant was 
engaged in such conduct.” (Evid. Code, § 1241.) 
“[W]here a person’s conduct or act is relevant but is 
equivocal or ambiguous, the statements accompanying it 
may be admitted to explain and make the conduct or act 
understandable.” (Assem. Com. on Judiciary com., 29B 
pt. 4 West’s Ann. Evid. Code (2015 ed.) foll. § 1241, p. 
397.) To the extent that Bowe’s arguments to the trial 
court sufficiently raised this ground as a basis for the 
admission of the e-mail evidence, we are not convinced 
that this exception is applicable in this case.14 
  
First, although Bowe contends that the statements made 
by Avis representatives in the e-mail chains were 
admissible under this exception to explain that Avis 
representatives somehow made a mistake in reporting 
the car stolen, the question whether Avis was mistaken 
in reporting the car stolen was not relevant to the main 
issue at trial, which was whether Bowe had the requisite 
intent or knowledge to be found guilty of the offenses 
charged in either count 1 or count 2. Further, with 
respect to Bowe’s own statement regarding the actions 
he had taken and his intent to extend his rental contract, 
we reject the suggestion that any statement made during 
an ongoing course of conduct that lasts for weeks can be 
considered to be a “contemporaneous” statement, 
admissible for its truth in order to explain that ongoing 
conduct under this exception. “A hearsay statement is 
admissible if it comes within one of the established 
exceptions to the hearsay rule under the reasoning there 
are inherent traditional indicia of reliability ensuring 
the trustworthiness of the statement.” (People v. Rios 
(1985) 163 Cal.App.3d 852, 863, italics added.) 
Although the contemporaneous statement exception 
does not include the explicit requirement that the 
statement at issue be made under circumstances 
indicating its trustworthiness, a truly contemporaneous 
statement generally does involve inherent indicia of 
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reliability, simply by its nature as a statement that 
emerged contemporaneously with the conduct that the 
statement is being offered to explain. Such indicia of 
reliability do not exist, however, where, as here, Bowe 
had the opportunity to fashion less than truthful 
statements, given the length of time that he was in 
possession of the vehicle. (See People v. Costa (1953) 
40 Cal.2d 160, 168 [“ ‘Declarations, to be a part of the 
res gestae, are not required to be precisely concurrent in 
point of time with the principal fact, if they spring out of 
the principal transaction, if they tend to explain it, are 
voluntary and spontaneous, and are made at a time so 
near it as to preclude the idea of deliberate design, then 
they are to be regarded as contemporaneous, and are 
admissible.’ ”].) Bowe’s statement in his e-mail to A.R. 
lacks any assurances of trustworthiness that would 
support its admission, despite the hearsay rule. We 
therefore reject the contention that Bowe’s e-mail 
message was admissible as a contemporaneous 
statement. 
  

C. The People concede that the true finding on the 
prison prior enhancement must be vacated, and the 
matter remanded for a new trial 
*11 Bowe contends that the true finding on the single 
prior prison term allegation found true by the court must 
be vacated because there is insufficient evidence that 
Bowe did not remain free from custody for a period of 
five years prior to committing the current offense. 
  
Bowe waived his right to a jury trial on the prison prior 
enhancement allegations against him. The prosecutor 
informed the court that although three prison prior terms 
were alleged in the information, “it appears there is only 
one prison prior,” due to the fact that the prior 
convictions had resulted in concurrent sentences. The 
prosecutor sought to amend the charging document to 
allege only a single prison prior allegation. 
  
After placing Bowe under oath, the trial court asked 
Bowe whether he would admit that he had suffered three 
prior convictions, all of which “constitute one and only 
one prison prior because they all ran concurrent.” Bowe 
admitted that he had suffered these convictions. 
However, Bowe did not admit that he had served a 
prison term for any of the convictions, nor did he admit 
that he had failed to remain out of custody for five years 
after completing the prison term. 
  
In order for a court to impose a sentencing enhancement 

for a prison prior pursuant to section 667.5, the People 
must prove that the defendant was convicted of the prior 
felony, was imprisoned as a result of that conviction, 
completed the term of imprisonment, and failed to 
remain free for five years from prison custody and/or 
from the commission of a new offense that results in a 
felony conviction. (People v. Tenner (1993) 6 Cal.4th 
559, 563.) The People agree with Bowe that, based on 
the record, there is insufficient evidence to support the 
trial court’s true finding on the prison prior allegation. 
Specifically, there is no evidence establishing that Bowe 
served a prior prison term for any of the felonies he 
admitted having suffered, or that he failed to remain free 
from custody or committing a new felony for a period of 
five years. 
  
We accept the People’s concession and conclude that 
the trial court’s true finding with respect to the 
allegation that Bowe suffered a prior prison term 
conviction must be vacated for lack of sufficient 
evidence to support the finding. We therefore remand 
this matter, as well, for a retrial of the prior prison term 
allegation. (See Monge v. California (1998) 524 U.S. 
721, 734 [prohibition against double jeopardy does not 
preclude retrial on a prior conviction allegation in 
noncapital sentencing context]; People v. Barragan 
(2004) 32 Cal.4th 236, 243-245 [due process 
requirement of fundamental fairness not violated by 
retrial of sentencing enhancement].) 
  
 
 

IV 
 

DISPOSITION 

Bowe’s conviction on count 1 is reversed. The trial 
court’s true finding with respect to the enhancement 
allegation that Bowe suffered a prior prison sentence 
conviction is vacated. Because Bowe does not challenge 
his conviction on count 3, his conviction on that count is 
affirmed.
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The matter is remanded to the trial court for further 
proceedings. The People may elect to retry Bowe with 
respect to counts 1 and/or 2, as well as on the sentencing 
enhancement allegation. Alternatively, the People may 
elect to have the trial court resentence Bowe on the 
remaining conviction without retrial. 
 
WE CONCUR: 

HALLER, Acting P.J. 

McDONALD, J. 
 
 

Attachment 

Appendix A 

(Exhibits not available electronically) 

All Citations 

Not Reported in Cal.Rptr.3d,  
 

Footnotes 
 
1 Bowe was also convicted of a separate count of failing to appear while on bail, but he does not 

challenge this conviction. 

2 An Avis representative who testified at trial indicated that rental contracts may be placed inside of cars 
reserved for preferred customers, or they may be printed out at the gate for these customers. The 
witness also indicated that a customer’s credit card could be “swiped” either at the office counter or at 
the exit gate. 

3 All further statutory references are to the Penal Code unless otherwise indicated. 

4 Count 3 arose from events that occurred after Bowe was arrested for unlawfully possessing the rental 
car. Bowe was released on bail on August 28, 2014, and had an arraignment hearing set for 
September 4, 2014. Bowe failed to appear on September 4, 2014. Bowe later said that he had been 
bedridden on September 4, 2014, as a result of multiple sclerosis. Approximately a week after Bowe 
failed to appear, he contacted the district attorney’s office and the bail bond company, and eventually 
cleared the warrant that had been issued. He ultimately appeared for arraignment on March 18, 2015. 
Bowe does not raise any challenge to the judgment with respect to count 3. 

5 The exhibit shows an e-mail message that contains a full credit card number and security code. We 
have elected not to include that information in this opinion. We have redacted this same information 
from the image of the e-mail message contained in Appendix A. 

6 
 

These e-mail messages were apparently forwarded by “[A.R.]” to “[D.P.]” and “[J.R.],” who were also 
included in A.R.’s initial e-mail to Bowe. In that e-mail, both were shown to have “avisbudget.com” 
e-mail addresses. 

7 Multiple copies of various portions of the e-mail message chains were included in the exhibit. In one 
copy of the message from “[M.W.]” to Bowe, the signature line under “[M.R.]” says “Avis Budget,” and 
not “Avis Budget group.” 

8 The transcript of the proceedings demonstrates that the prosecutor did not object to the admissibility 
of defense counsel’s proffered exhibit on the grounds of lack of authentication or foundation. 

9 
 

A.R.’s second e-mail to Bowe was itself ambiguous. A.R. stated, “At this time I am unable to process 
your request. The credit card on file is not granting the authorization needed to extend your rental.” 
However, A.R. did not make clear whether the credit card “on file” was Bowe’s original credit card, or 
whether the file had been updated with the new credit card number that Bowe had provided in his 
e-mail, such that it was the new credit card number that would not permit a charge to be authorized. 

10 
 

The prosecutor also appeared to place emphasis on the fact that Bowe told the border patrol agent 
that he had rented the car from “Hertz Rent A Car,” and not Avis. In closing argument, she told the 
jury that Bowe had “lied to the officer.” However, this evidence has limited relevance in the analysis as 
to Bowe’s guilt. First, the border patrol agent was testifying from memory as to what Bowe had said, 



People v. Bowe, Not Reported in Cal.Rptr.3d (2016)  
 
 

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 11 
 

not from a contemporaneously prepared report. Further, even if Bowe said that he had rented the 
vehicle from Hertz, Bowe did not attempt to suggest that the car was his but, instead, truthfully 
indicated that the vehicle was a rental vehicle. 

11 
 

The instruction on mistake of fact that Bowe requested provides: 
“The defendant is not guilty of _____ <insert crime[s]> if (he/she) did not have the intent or mental 
state required to commit the crime because (he/she) [reasonably] did not know a fact or [reasonably 
and] mistakenly believed a fact. 
“If the defendant’s conduct would have been lawful under the facts as (he/she) [reasonably] 
believed them to be, (he/she) did not commit _____ < insert crime[s]>.” (CALCRIM No. 3406.) 

12 
 

The trial court did not exclude the statements we discuss in this section pursuant to Evidence Code 
section 352, although it did exclude a final e-mail message from one Avis representative to another 
about Bowe’s rental under Evidence Code section 352, on the ground that without additional context, 
this e-mail message would confuse the jury. In our review of the record, we have found no express 
objection by the prosecutor to the admission of the entirety of the e-mail chains on Evidence Code 
section 352 grounds, and it does not appear that the court excluded the remainder of the statements 
in the e-mail chains pursuant to Evidence Code section 352. Therefore, the trial court’s ruling 
excluding the statements made by A.R., Bowe, and M.W. in e-mail messages cannot be affirmed on 
the ground that the court properly excluded them pursuant to Evidence Code section 352. Further, we 
question whether exclusion of such highly relevant and probative evidence would have been 
reasonable under the balancing test of Evidence Code section 352 if the court had properly 
considered the evidence to be admissible as nonhearsay. 

13 
 

With respect to M.W.’s response to Bowe’s e-mail, it does not appear that Bowe sought to admit 
M.W.’s e-mail for the truth of the matter asserted in it. Again, as we have explained, the reason 
M.W.’s statements were relevant and probative is not because M.W. might have been thankful to 
Bowe for replying to A.R.’s e-mail, or because he forwarded Bowe’s e-mail to someone more senior to 
him, or because he felt apologetic for possibly causing Bowe some inconvenience. Whether these 
facts were true was irrelevant to determining whether Bowe was guilty of the charged offenses. What 
was relevant to the case was any effect that such statements may have had on Bowe. 

14 
 

Bowe did not expressly raise this ground for admission of the e-mail chains for their truth in the trial 
court. Generally, a party may not, for the first time on appeal, argue grounds of admissibility not 
presented to the trial court. (People v. Frye (1985) 166 Cal.App.3d 941, 950.) Bowe contends on 
appeal that defense counsel sufficiently informed the trial court of the substance of his theories of the 
admissibility of this evidence—i.e., that the e-mail chains could demonstrate why Bowe retained the 
car, and that this was sufficient to notify the court of this theory of admissibility. In the alternative, he 
contends that any forfeiture of this theory of admissibility amounted to the ineffective assistance of 
counsel. We therefore consider Bowe’s contentions on the merits. 
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ARGUMENT 

I 

The Prosecutor’s Improper Closing Argument, Misstating 
the Prosecution’s Burden of Proving the Offenses Beyond 
a Reasonable Doubt, Effectively Reduced the Burden of 
Proof, Depriving Appellant of Due Process under the 
Fourteenth Amendment. Trial Counsel’s Failure to Object 
and Obtain Admonitions Deprived Appellant of Effective 
Counsel in Violation of the Sixth Amendment. These 
Prejudicial Federal Constitutional Errors Require 
Reversal. 

 
A. Proceedings Below. 

 
Defense counsel focused his argument on reasonable doubt (3RT 599- 

602, 606, 609), arguing the inconsistencies in the evidence raised “a 

mountain of doubt” as to appellant’s guilt (3RT 606). In final closing 

argument, the prosecutor responded: 

[Defense counsel] spoke quite a bit about reasonable doubt. 
Basically, with reasonable doubt, you need to accept the 
reasonable and reject the unreasonable, and your decision 
cannot be based on sympathy, prejudice, or speculation. It has 
to be based on the evidence in this case.    (3RT 614) 

 
The prosecutor then presented a hypothetical puzzle called, “What 

state is this?” to demonstrate reasonable doubt. (3RT 614-615) Using a 

visual aid, the prosecutor argued that various witnesses could provide 

incomplete information about a state, for example, that the state in question is 

right next to another state where they gamble, it has a great town called 
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“Fran-something” with cable cars and a beautiful bridge, and other towns 

called Los Angeles and Hollywood. The prosecutor told the jury this 

evidence, even if incomplete and combined with other inaccurate evidence, 

would show beyond a reasonable doubt that the state in question is 

California.  (3RT 615) The prosecutor continued: 

... What you are looking at when you are looking at reasonable 
doubt is you are looking at a world of possibilities. There is 
the impossible, which you must reject, the impossible but 
unreasonable, which you must also reject, and the reasonable 
possibilities, and your decision has to be in the middle. It has 
to be based on reason. It has to be a reasonable account. And 
make no mistake about it, we talked about this in jury selection, 
you need to look at the entire picture.... You look at the entire 
picture to determine if the case has been proven beyond a 
reasonable doubt. 

 
(3RT 615-616) 

 
The prosecutor subsequently argued it was not reasonable to believe 

that Jane Doe made up the allegations, and that what was reasonable was that 

appellant abused her. (3RT 620) Again the prosecutor told the jury to “look 

at the world of possibilities, when you look at what is reasonable and 

unreasonable in the facts of this case, the defense theory is almost to the 

impossible, but it is certainly far from reasonable, and you must reject the 

unreasonable and accept the reasonable.”  (3RT 621) 
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B. Standard of Review. 
 

The material facts concerning the prosecutor’s misstatements of the 

law are undisputed; accordingly, the appellate court’s review is de novo. 

(People v. Camarillo (2000) 84 Cal.App.4th 1386, 1389.) 

C. Prosecutorial Misconduct and Constitutional Principles. 
 

The prosecutor’s argument misstated the law on the critical issue of 

reasonable doubt. A prosecutor engages in misconduct when he or she uses 

“deceptive or reprehensible methods to attempt to persuade either the court 

or the jury” (People v. Strickland (1974) 11 Cal.3d 946, 955) or engages in 

a pattern of conduct which renders the trial fundamentally unfair (People v. 

Hill (1998) 17 Cal.4th 800, 819). It is not necessary to show the prosecutor 

acted intentionally or in bad faith. (Id. at 822-823; People v. Bolton (1979) 

23 Cal.3d 208, 213-214). It is misconduct for a prosecutor to misstate the 

law, especially as it relates to the prosecution’s burden of proving guilt 

beyond a reasonable doubt. (Id. at 829-830; People v. Hill, supra, 17 

Cal.4th at 829; People v. Nguyen (1995) 40 Cal.App.4th 28, 35-36). 

Although counsel have “broad discretion in discussing the legal and factual 

merits of a case [citation], it is improper to misstate the law.” (People v. 

Mendoza (2007) 42 Cal.4th 686, 702, quoting People v. Bell (1989) 49 

Cal.3d 502, 538.)  In particular, it is misconduct for counsel to attempt to 
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absolve the prosecution from its prima facie obligation to overcome 

reasonable doubt on all elements. (People v. Gonzalez (1990) 51 Cal.3d 

1179, 1215, superseded by statute on another point in In re Steele (2004) 32 

Cal.4th 682, 691.) 

Prosecutorial misconduct violates the due process clause of the 

Fourteenth Amendment and requires reversal when it “infects the trial with 

such unfairness as to make the conviction a denial of due process.” (People 

v. Morales (2001) 25 Cal.4th 34, 44; accord, Darden v. Wainwright (1986) 

477 U.S. 168, 181 [106 S.Ct. 2464, 91 L.Ed.2d 144]; People v. Tafoya 

(2007) 42 Cal.4th 147, 176.) Under state law, a prosecutor who uses unfair 

methods commits misconduct even when those actions do not result in a 

fundamentally unfair trial. (People v. Frye (1998) 18 Cal.4th 894, 969; 

People v. Parson (2008) 44 Cal.4th 332, 359.) 

The due process clause of the Fourteenth Amendment “protects a 

defendant in a criminal case against conviction ‘except on proof beyond a 

reasonable doubt of every fact necessary to constitute the crime with which 

he is charged.’” (Jackson v. Virginia (1979) 443 U.S. 307, 315 [99 S.Ct. 

2781, 61 L.Ed.2d 560], quoting In re Winship (1970) 397 U.S. 358, 364 [90 
 

S.Ct. 1068, 25 L.Ed.2d 368, 375].) The reasonable doubt standard serves 

several functions: it gives substance to the presumption of innocence; it 
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insures against unjust convictions; and it reduces the risk of factual error in 

criminal cases. (Id., In re Winship, 397 U.S. at 363.) In order to find guilt 

beyond a reasonable doubt, the trier of fact must “reach a subjective state of 

near certitude of the guilt of the accused.” (Ibid.) 

“[C]ourts must avoid defining reasonable doubt so as to lead the jury 

to convict on a lesser showing than due process requires.” (John Doe v. 

Nebraska (1994) 511 U.S. 1, 22 [114 S.Ct. 1239, 127 L.Ed.2d 583].) The 

statutory language of the reasonable doubt standard “has with near, if not 

complete, universality been accepted as the best definition of the concept of 

proof beyond a reasonable doubt. Well intentioned efforts to ‘clarify’ and 

‘explain’ these criteria have had the result of creating confusion and 

uncertainty, and have repeatedly been struck down by the courts of review of 

this state.” (People v. Garcia (1975) 54 Cal.App.3d 61, 63.) 

D. The Prosecutor’s Argument Regarding Reasonable Doubt 
Constitutes Misconduct. 

 
(1) Accept  what  is  reasonable  within  the world of 

possibilities. 
 

The prosecutor committed misconduct by telling the jury that 

reasonable doubt required the jury “to accept the reasonable and reject the 

unreasonable,” (3RT 614-615), and that the jury could decide the case 

beyond a reasonable doubt even with missing or inaccurate information, by 
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accepting the reasonable, rejecting the unreasonable, and reaching a decision 

in “the world of possibilities” . . .“that has to be in the middle.” (3RT 614- 

615, 621) Thus, the jury was told that it could convict appellant if, from the 

evidence, it merely found that it was reasonably possible within the world of 

possibilities that he was guilty. That is not the legal description of proof 

beyond a reasonable doubt, but some far lesser standard. 

The prosecutor’s discussion of the reasonable doubt standard was 

closely akin to the problematic remarks made by the court and prosecutor in 

People v. Johnson (2004) 119 Cal.App.4th 976. There, the trial court 

engaged the jurors in a lengthy discussion of the reasonable doubt standard, 

and repeatedly implied that the standard involved deciding what was 

“reasonable” in much the same manner that the jurors would decide various 

everyday matters, such as what restaurant to choose for lunch and whether to 

assume that traffic lights were operating correctly. (Johnson, supra, 119 

Cal.App.4th at pp. 981-982.) The prosecutor in Johnson then picked up on 

this theme in closing argument, urging (in language strikingly similar to that 

used by the prosecutor in this case) that although the defense account of 

events was “possible,” “clearly it’s not reasonable.” (Id. at p. 984.) The 

prosecutor in Johnson added: “And that’s the question, ladies and gentlemen. 

That’s the threshold you have. [¶] Anything is possible. Anything is possible, 
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but it’s not reasonably possible.  (Id. at p. 984.) 
 

The Court of Appeal in Johnson held that the effect of this discussion 

was to unfairly lower the prosecution’s burden of proof by equating it with 

something like the preponderance of the evidence standard that might be 

employed in everyday decision-making. (Johnson, supra, 119 Cal.App.4th at 

p. 785.)  This required reversal despite that the jurors were instructed with 

CALJIC No. 2.90 on reasonable doubt.  (See id. at pp. 786-787.) 

Here, similarly, the prosecutor’s repeated emphasis in argument that 

deciding the case beyond a reasonable doubt simply required the jury to 

accept the reasonable and reject the unreasonable and make a reasonable 

decision “in the middle” of the “world of possibilities,” misrepresented the 

correct legal standard which places the burden entirely on the prosecution to 

prove its case beyond a reasonable doubt. 

(2) The “What state is this?” puzzle. 
 

The prosecutor also misstated the burden of proof when she told the 

jury it could decide the case beyond a reasonable doubt even with missing or 

contradictory evidence, likening the process to figuring out a “What state is 

this?” puzzle, where the state in question is next to a state where there is 

gambling, and has a town with cable cars and a beautiful bridge and other 

towns named Hollywood and Los Angeles.  (3RT 615) 
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Use of a similar puzzle in argument constituted misconduct in People 
 

v. Katzenberger (2009) 178 Cal.App.4th 1260, where the prosecutor showed 

the jury a series of slides in which six puzzle pieces of a picture of the Statue 

of Liberty came into view one after another. The picture was easily 

recognizable as the Statue of Liberty. The slide presentation ended when six 

pieces were in place, leaving two pieces missing. The prosecutor explained 

the concept of reasonable doubt with reference to the slide show, arguing it 

was not necessary to see all of the pieces to identify the picture as the Statue 

of Liberty. The trial court overruled the defendant’s objection to the slide 

presentation and, in response to defense counsel’s argument objecting to the 

prosecutor’s characterization of reasonable doubt, merely read the jury 

instructions on reasonable doubt. (Id. at 1264-1265). 

The Court of Appeal concluded the prosecutor’s use of the slide show 

misrepresented the standard of beyond a reasonable doubt in two respects. 

(Id. at 1266-1268). First, the presentation and argument improperly 

suggested to the jury the standard of proof beyond a reasonable doubt can be 

met with only a few pieces of evidence, based on which the jury may jump to 

a conclusion, “a process completely at odds with the jury’s serious task of 

assessing whether the prosecution has submitted proof beyond a reasonable 

doubt.” (Id. at 1267; see also, People v. Wilds (N.Y.App.Div.1988) 141 
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A.D.2d 395, 397-398, 529 N.Y.S.2d 325, 327, discussed in Katzenberger 

[analogy of jigsaw puzzle depicting Abraham Lincoln did not accurately 

describe the quantum of proof required in a criminal case, because jurors 

would recognize Lincoln long before all pieces were in place]). 

Second, by arguing to the jury that identification of the picture with 

six of eight pieces in place was beyond a reasonable doubt, the prosecutor 

improperly  suggested  a  quantitative  measure  of  reasonable  doubt,  75 

percent. (Katzenberger, supra, 178 Cal.App.4th at 1268). The Court of 

Appeal  accordingly  concluded:  “The  prosecutor’s  use  of  an  easily 

recognizable  iconic  image  along  with  the  suggestion  of  a  quantitative 

measure of reasonable doubt combined to convey an impression of a lesser 

standard of proof than the constitutionally required standard of proof beyond 

a reasonable doubt. The prosecutor committed misconduct.” (Ibid.). 

In reaching its decision, the Katzenberger court examined several 

more out-of-state cases, including Lord v. State (1991) 107 Nev. 28, 806 

P.2d 548 (Lord), in which the prosecutor suggested in argument that having 

90 to 95 percent of the pieces of a puzzle was sufficient to meet the standard 

of “beyond a reasonable doubt.” The Supreme Court of Nevada concluded 

the comment  was an  improper quantitative measure of  the concept of 

reasonable  doubt.  (Lord  v.  State,  supra,  806  P.2d  at  552;  accord, 
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McCullough v. State (1983) 99 Nev. 72, 657 P.2d 1157, 1159 [trial court 

improperly described reasonable doubt as “about seven and a half” on a scale 

of one to ten]; United States v. Pungitore (3d Cir.1990) 910 F.2d 1084, 1128 

[prosecutor’s analogy to a 500-piece  puzzle with eight pieces missing 

improperly suggested quantitative measure of reasonable doubt]). 

Here, the prosecutor wound up her “What state is this?” puzzle by 

telling the jury, “You can have missing evidence, you can have questions, 

you can have inaccurate information and still reach a decision beyond a 

reasonable doubt. What you are looking at when you are looking at 

reasonable doubt is you are looking at a world of possibilities.” (3RT 615) 

In the world of possibilities, the jury must reject the impossible, reject the 

impossible but unreasonable, “and the reasonable possibilities, and your 

decision has to be in the middle.” (3RT 615) As in the above cited cases, 

this argument improperly suggested a quantitative measure of reasonable 

doubt – “in the middle,” i.e., at about 50 percent. 

By the repeated improper arguments, the prosecutor grossly misstated 

the statutory definition of reasonable doubt. The jury’s duty is not to just 

accept the reasonable, and it is certainly not called to decide something “in 

the middle” based on missing and conflicting evidence. The concept of 

reasonable doubt requires a “subjective state of near certitude,” not just 
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something that is reasonable. (Jackson v. Virginia, supra, 443 U.S. at 315; 

McCullough v. State, supra, 657 P.2d at 1159). The prosecutor’s statements 

of the reasonable doubt standard misrepresented the legal standard of proof 

beyond a reasonable doubt and impermissibly diluted the prosecution’s 

burden of proof. 

A prosecutor’s gross misstatements of “the statutory definition of 

reasonable doubt, no matter how well intentioned, lower the prosecution’s 

burden of proof below the due process requirement of proof beyond a 

reasonable doubt.” (People v. Johnson, supra, 119 Cal.App.4th 976, 986.) 

E. Trial Counsel Provided Ineffective Assistance. 
 

Defense counsel provided ineffective assistance when he failed to 

object to the prosecutor’s misstatement of the People’s burden to prove the 

offenses beyond a reasonable doubt and ask for a jury admonishment. 

Criminal defendants have state and federal constitutional rights to the 

effective assistance of counsel, that is, to the reasonably competent assistance 

of an attorney acting as his diligent and conscientious advocate.  (U.S. 

Const., Amends. VI, XIV; Cal.Const., art. I, § 15; Strickland v. Washington 

(1984) 466 U.S. 668, 693-694 [104 S.Ct. 2052, 80 L.Ed.2d 674]; In re Scott 

(2003) 29 Cal.4th 783, 811; People v. Staten (2000) 24 Cal.4th 434; People 
 

v. Ledesma (1987) 43 Cal.3d 171, 215.) 



28  

To prevail on a claim of ineffective assistance of counsel, a defendant 

must show, first, that counsel’s performance was deficient by falling below 

accepted professional norms. (People v. Ledesma, supra, 43 Cal.3d 171, 

216; People v. Coddington (2000) 23 Cal.4th 529, 651-652.) Second, 

defendant must show that he was prejudiced by counsel’s deficiency such 

that there is a reasonable probability that but for counsel’s error the result 

would have been different. (Id. at 652; People v. Rich (1988) 45 Cal.3d 

1036, 1096; People v. Fosselman (1983) 33 Cal.3d 572, 584.) A reasonable 

probability is a probability sufficient to undermine confidence in the 

outcome. (Strickland v. Washington, supra, 466 U.S. 668, 693-694.) 

“Strickland requires a significant but something-less-than-50 percent 

likelihood of a more favorable” result. (People v. Howard (1987) 190 

Cal.App.3d 41, 48.) More recently, the California Supreme Court has held 

that a “reasonable probability” does not mean more likely than not, but 

“merely a reasonable chance, more than an abstract possibility.” (Cassim v. 

Allstate Ins. Co. (2004) 33 Cal.4th 780, 800, emphasis the court’s, citing 

College Hospital, Inc. v. Superior Court (1994) 8 Cal.4th 704, 715.) 

“Competent counsel is not required to make all conceivable motions 

or to leave an exhaustive paper trail for the sake of the record. Rather, 

competent counsel should realistically examine the case, the evidence, and 
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the issues, and pursue those avenues of defense that, to their best and 

reasonable professional judgment seem appropriate under the circumstances. 

[Citation.]” (People v. Freeman (1994) 8 Cal.4th 450, 509; People v. 

Anzalone (2006) 141 Cal.App.4th 380, 394.) 

Counsel’s failure to object to the prosecutor’s argument and seek a 

jury admonishment was not reasonable. The whole case turned on credibility 

and the argument focused on the inconsistencies and gaps in the evidence, 

and the prosecution’s failure to prove its case beyond a reasonable doubt. 

(3RT 599-602, 606, 609) The failure to object to the prosecutor’s argument, 

which allowed the jury to find appellant guilty on a reasonable possibility, 

was not reasonable. The prosecutor’s argument created a very real possibility 

that the jury would convict on far less than proof beyond a reasonable doubt. 

Counsel should have objected to the prosecutor’s misstatements of the law 

and in failing to do so provided ineffective assistance. 

The prosecution is required to prove each element of each charged 

offense beyond a reasonable doubt, by evidence that leaves the jury with an 

“abiding conviction that the charge is true” (CALCRIM 220; CT 63), that is, 

a conviction “to a moral certainty.” (John Doe v. Nebraska (1994) 511 

U.S. 1, 12 [114 S.Ct. 1239, 127 L.Ed.2d 583].) Telling the jurors they 

needed to accept the reasonable and reject the unreasonable, and find 

something in the 
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middle in the “world of possibilities” allowed them to find guilt based on a 

degree of proof far below that required by the due process clause of the 

Fourteenth Amendment. (Cage v. Louisiana (1990) 498 U.S. 39, 41 [111 

S.Ct. 328, 112 L.Ed.2d 339], overruled on other grounds by Estelle v. 

McGuire (1991) 502 U.S. 62, 72, n. 4 [112 S.Ct. 475, 116 L.Ed.2d 385.) 

Had counsel objected, it is reasonably probable, more than an abstract 

possibility, that at least one juror would have decided the prosecution had not 

proved its case beyond a reasonable doubt. The prosecution’s evidence was 

in sharp conflict as to whether the charged offenses occurred at all. A.G. 

testified that he saw nothing untoward (1RT 129-132, 138-139, 150, 165), 

in conflict with Deputy Robert’s testimony about A.G.’s statement to the 

investigating deputies (2RT 238-239). Jane Doe initially testified that 

nothing happened (1RT 182-187), but changed her testimony and described 

two incidents in which James touched her (2RT 194-201, 205-211, 219- 

220). There were unexplained internal inconsistencies in their testimony as 

well. Jane Doe testified her friend at school told her not to talk about the 

incident, but also testified that she did not tell her friend about the incident, 

and could not explain how the topic came up with her friend. (2RT 221-223) 

There were contradictions about the meeting with E.C., who was there, and 

what was said.  (2CT 343, 348-349)  There were contradictions about 
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what room Jane Doe and appellant were in when the alleged offenses 

occurred – James’s room where there was no bed or another tenant’s room 

where there was a bed. (2RT 198, 238) It was undisputed that five other 

adult males lived at the house, possibly including Jane Doe’s 16-year-old 

brother John Doe, and there were unexplained contradictions about where 

John Doe was when the alleged offenses occurred. Jane Doe said he was 

at church helping the pastor, but the pastor testified John Doe had no 

involvement with the church.  (2CT 327, 329, 351-353; 1RT 155; 2RT 225, 

364) 

In contrast to the prosecution’s conflicting and contradictory evidence, 

appellant steadfastly denied any wrongdoing, both in his statements to the 

investigating deputies in March 2008 and at trial. Against this backdrop, the 

prosecutor’s argument left the jury with the mistaken impression that it could 

find appellant guilty by finding it was reasonably possible he was guilty. 

This greatly lessened the People’s burden of proof. Given the nature of the 

prosecution’s conflicting evidence, had the prosecutor’s misstatements of the 

law been corrected after an objection, there is a reasonable chance, more than 

an abstract possibility, that the jury would have found appellant not guilty on 

one or all of the charged counts, or that at least one juror would  have 

believed there was a reasonable doubt as to appellant’s guilt. (College 

Hospital, Inc. v. Superior Court (1994) 8 Cal.4th 704, 715; and see People v. 
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Soojian (2010) 190 Cal.App.4th 491, 521 [hung jury is a more favorable 

result than a guilty verdict].) The judgment and convictions should therefore 

be reversed. 

II 
 

Appellant Proved by a Preponderance of E vidence T hat He 
W as a M inor at the T im e of the O ffenses. T he Superior 
C ourt Therefore A cted in Excess of Jurisdiction in Trying 
A ppellant and Sentencing H im to State Prison. 

 
A. Applicable Law. 

 
Welfare and Institutions Code5

 section  604, subdivision (a) states: 
 

“Whenever a case is before any court upon an accusatory pleading and it is 

suggested or appears to the judge ... that the person charged was, at the date 

the offense is alleged to have been committed, under the age of 18 years, the 

judge shall immediately suspend all proceedings against the person on the 

charge. The judge shall examine into the age of the person, and if, from the 

examination, it appears to his or her satisfaction that the person was at the 

date the offense is alleged to have been committed under the age of 18 years, 

he or she shall immediately certify [the matter] to the juvenile court of the 

county....” 

Section  604’s  mandate  to  transfer  the  case  to  juvenile  court  if  it 
 
 

 

 

5Further unspecified statutory references are to the Welfare and Institutions 
Code. 
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II. THE PROSECUTOR COMMITTED PREJUDICIAL MISCONDUCT 
AND VIOLATED R.C.’S STATE AND FEDERAL 
CONSTITUTIONAL PRIVILEGE AGAINST SELF-INCRIMINATION 
AND HER RIGHT TO DUE PROCESS BY IMPERMISSIBLY 
COMMENTING ON R.C.’S POST-ARREST SILENCE. 

 
A. The Relevant Facts. 

 
Detective P.R. arrested R.C. on February 17, 1997.  (RT 839, 857.)  By 

prearrangement, he then drove with her to meet his partner, Detective H.N., 

who had just arrested J.Q..  (RT 857, 1177.)  Detective H.N. placed J.Q. in the 

back seat of Detective P.R.’s car with R.C.. (RT 860.)  Detective P.R. had 

equipped his car with a microphone and tape recording device, which he turned 

on to record R.C. and J.Q.’s conversation.  (RT 859-860.)  Detectives P.R. and 

H.N. left R.C.  and J.Q. alone in the car for approximately ten to fifteen 

minutes.  (RT 860, 1180.)  When J.Q. entered the car, he said "How’s it 

going?" or "How you doing?"  (RT 860, 1180.)  There was no further 

conversation.  (RT 861.) Detective H.N. later asked J.Q. who was in the back 

seat with him, and J.Q. said, "I’ve never seen her before." (RT 867-868, 1204.)  

When Detective H.N. asked R.C. who had been in the back seat with her, she 

replied, "My cousin, J.Q.."  (RT 1204.)  The court overruled an objection that 

this line of questioning by the prosecutor constituted a violation of the right to 

remain silent.   (RT 858, 1181.) 
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In his closing argument, the prosecutor highlighted R.C. and J.Q.’s 

silence in the squad car following their arrest.  (RT 1711.)  He argued: 

"Now, we also have Defendant [J.Q.]’s behavior when he 
was arrested on February 17, 1998.  Remember the testimony.  
He is put in the back seat of a police car with his cousin, 
Defendant [R.C.].  And what do we have? 
Absolute silence.  We have,  How are you doing? And then 
that’s it.  For 15 minutes, not another word is spoken.  No small 
talk.  Nothing.  Why not? 

 
Now, Defendant [J.Q.] tries to claim, gosh, I didn’t know it 

was my cousin, I had never seen her before.  Nonsense. Of 
course he knows it’s his cousin.  And even if he didn’t, you are 
sitting in the back of a police car with somebody, you are not 
going to say a word to them?  And defendant [R.C]. admits, she 
knows this is her cousin sitting in the car with her. 
She doesn’t say a word either.  Nothing.  15 minutes of silence. 
Why?  Because they are afraid the police might be listening in and 
they don t want to say anything. 

 
Think about it.  You have been arrested for something. 

You don t have any idea what you are doing there.  You are in 
the back seat of a police car with your cousin and you just kind of 
sit there for 15 minutes?  Nonsense. 

 
Ladies and gentlemen, that silence speaks volumes because 

what really happened? Defendant [R.C.], Defendant [ J.Q.], and 
Defendant [A.Q.] had set up the murder of John Doe. They 
thought they had gotten away with it. All of a sudden, Defendant 
[J.Q.] and Defendant [R.C.] are sitting in the back of a police car 
with each other and they are looking at each other but they are 
not saying a word." (RT 1711-1712.) 

 
Later, the prosecutor returned to this theme: 

 
"[W]hen [J.Q. was] arrested and left alone in a police car 

with his cousin, the person who set up the murder, he says 
absolutely nothing.  Again, it all fits together.  It all makes sense. 
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Do we really think this is some huge coincidence?  Of 
course not.  We know better.  Defendant J.Q. is the person who 
pulled the trigger and murdered John Doe."  (RT 1714.) 

 
In rebuttal, the prosecutor maintained that "there is no innocent 

explanation" for R.C. and J.Q.’s silence in the back of the police car.  (RT 

1808.)   Similarly, he argued: 

"Of course they know each other, and defendant R.C. even 
admitted she knew this was her cousin in the back of the  police  
car. 

 
If they hadn’t done anything and they are both sitting in the 

back of a police car, why didn’t defendant R.C. turn to her cousin 
and say,   what are you doing here? And why   didn’t he say,   what 
are you doing here? 

 

Why?  Because they both knew what they were doing there. 
That’s why there was no conversation.  It all fits."  (RT 1808- 
1809.) 

 
Finally, the prosecutor contended that the silence was "just as strong evidence" 

of R.C.’ s guilt as of J.Q.’s.  (RT 1810.) 

As discussed more fully below, the prosecutor committed misconduct and 

violated R.C.’s state and federal constitutional privilege against self- 

incrimination and her right to due process when he impermissibly commented  

on her post-arrest silence.  Given the egregious nature of this constitutional 

violation, R.C.’s convictions must be reversed. 
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B. The Prosecutor Committed Egregious Misconduct And Violated 
R.C.’s Constitutional Privilege Against Self-Incrimination And 
Her Right To Due Process When He Commented On Her Post-
Arrest Silence. 

 
The fundamental fairness ensured by the Due Process clause of our 

constitution prohibits  using against a criminal defendant her invocation of her 

right to remain silent.   (Wainwright v. Greenfield (1986) 474 U.S. 284, 286- 

287, 292; Doyle v. Ohio (1976) 426 U.S. 610, 611; Griffin v. California (1965) 

380 U.S. 609, 614.) Evidence that the defendant exercised her right to remain 

silent is unconstitutional regardless of whether Miranda warnings were actually 

given because it impermissibly penalizes the invocation of a constitutional right. 

(United States v. Whitehead (9th Cir. 1999) 200 F.3d 634, 638; Guam v. 

Veloria (9th Cir. 1998) 136 F.3d 648, 652 ["[t]he right to remain silent carries 

an implicit assurance that silence will carry no penalty"]; Douglas v. Cupp (9th 

Cir. 1978) 578 F.2d 266, 267; accord Miranda v. Arizona (1966) 384 U.S. 

436, 468, n.37 ["The prosecution may not . . . use at trial the fact that [a 

defendant] stood mute or claimed his [Fifth Amendment] privilege [against self- 

incrimination] in the face of accusation"]; United States v. Moore (D.C.Cir. 

1997) 104 F.3d 377, 384-389 (government may not use defendant’s post-arrest, 

pre-Miranda silence against him as evidence of his guilt].) 

A Doyle violation results when a prosecutor calls attention to the 

defendant’s post-arrest silence, whether by questioning or argument.  (People v. 
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Evans (1994) 25 Cal.App.4th 358, 369; accord Doyle v. Ohio, supra, 426 U.S. 

at p. 619 [" it does not comport with due process to permit the prosecution 

during the trial to call attention to [the defendant’s silence]. [Citation 

omitted.]"]; People v. Galloway (1979) 100 Cal.App.3d 551, 561 [Doyle can be 

violated by "a mere reference"].) Moreover, Doyle error occurs when the 

prosecutor inquires about a defendant’s failure to talk to anyone, not just law 

enforcement officers.  (People v. Galloway, supra, 100 Cal.App.3d at p. 557 

[prosecutor’s questioning of defendant on his failure to talk to "anyone" about 

his alibi defense constituted Doyle error]; People v. Farris (1977) 66 

Cal.App.3d 376, 389-390 [prosecutor’s questioning of defendant on his telling 

"no one" what had happened constituted Doyle error].) 

In the instant case, the prosecutor unquestionably called attention to 

R.C.’s exercise of her constitutional right to remain silent by introducing 

evidence that she did not speak with her cousin when he was placed in the car 

with her following her arrest.  The prosecutor then compounded the damage by 

repeatedly highlighting the silence during his closing argument.  Moreover, the 

prosecutor specifically urged the jury to draw the precise inference that the 

above cases prohibit:  that R.C. must have been guilty because an innocent 

person would not have remained silent.   (United States v. Whitehead, supra, 

200 F.3d at p. 638-639 [where prosecutor argued that defendant did not ask 

reason for his arrest because he knew there were drugs in his car, "[t]here is 
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simply no question that an inference of guilt from silence was stressed to the 

jury,  . . . in violation of [defendant’s] constitutional rights."]; United States v. 

Kallin (9th Cir. 1995) 50 F.3d 689, 694 [reversing conviction where prosecutor 

not only called attention to defendant’s post-arrest silence, but also "actively 

encouraged the jury to draw an inference of guilt."].) In particular, the 

prosecutor argued: 

"Think about it. You have been arrested for something. 
You don t have any idea what you are doing there. You are in 
the back seat of a police car with your cousin and you just kind of 
sit there for 15 minutes?   Nonsense. 

 
Ladies and  gentlemen, that  silence speaks  volumes because 

what really happened?  Defendant R.C., Defendant J.Q., and 
Defendant A.Q. had set up the murder of John Doe.  They 
thought they had gotten away with it.  All of a sudden, Defendant 
J.Q. and Defendant R.C. are sitting in the back of a police car with 
each other and they are looking at each other but they are not 
saying a word." (RT 1711-1712, emphasis supplied.) 

 
The prosecutor plainly insinuated that R.C.’s silence demonstrated her guilt.17   

By doing so, he violated R.C.’s constitutional right, protected by Miranda, 

Doyle, and a legion of ensuing cases, to remain silent.  (See, e.g., 

 
 
 

17 The prosecutor attributed R.C. and J.Q.’s silence while in the car in part 
to a fear that "the police might be listening in and they don t want to say 
anything." (RT 1711.) While we cannot know -- and are constitutionally 
prohibited from inquiring -- about R.C. and J.Q.’s motives for their silence, we 
do know from the evidence that in fact the police were listening in, having 
equipped the car with a microphone and recording device in the hopes of 
gathering incriminating statements from R.C. and J.Q.. (RT 859-860.) 
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Guam v. Veloria, supra, 136 F.3d at p. 653 [reversing conviction where 

prosecutor introduced evidence that arrested defendant remained silent and 

sought counsel, citing concern "about the prosecutor’s lack of self-restraint in 

the face of clearly announced rules of constitutional protection. This conduct is 

indefensible and the prosecutor should have been the first one in the courtroom 

to know it."].) At the time of her arrest, R.C. was under no compulsion to 

speak to J.Q., the police, or anyone regarding any subject, and the prosecutor 

should have been foreclosed from commenting on her silence. The prosecutor’s 

misconduct in his comments violated R.C.’s constitutional rights to silence and 

due process. 

 
 

C. The Prosecutor’s Misconduct In Urging R.C.’s Silence As 
Evidence Of Her Guilt Requires Reversal Of The Resulting 
Conviction. 

 
As set forth above, if federal constitutional error is committed at trial, 

the state bears the burden of proving beyond a reasonable doubt that the error 

did not contribute to the verdict. (Chapman v. California, supra, 386 U.S. at 

p. 24; People v. Galloway, supra, 100 Cal.App.3d at p. 559-560.)  Here, the 

prosecutor’s misconduct violated R.C.’s constitutional rights to silence, due 

process and a fair trial. Consequently, it is appropriate to apply the Chapman 

standard of prejudice.  (See, e.g., United States v. Kallin, supra, 50 F.3d at p. 

695 [reversing conviction obtained where prosecutor urged jury through his 
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questioning and argument to infer guilt from defendant’s silence and exertion of 

right to counsel].) 

Respondent cannot meet this burden in the instant case. As detailed 

above, R.C. was convicted of her husband’s murder despite the absence of any 

direct evidence linking her to the crime. There was no physical evidence 

implicating her whatsoever, no witness identifications, no confession from her 

or her alleged accomplices. Instead, the prosecutor highlighted again and 

again, though testimony and argument, R.C.’s bad character and her silence 

following her arrest.  (Cf. People v. Powell (1967) 67 Cal.2d 32, 56-57 

[emphasizing importance of evidence to outcome of case where prosecutor 

relies on evidence during closing argument to support prosecution’s case].) In 

People v. Galloway, supra, 100 Cal.App.3d at p. 560, the court reversed a 

conviction where the prosecutor’s "Doyle mistake" of questioning defendant’s 

failure to tell "anyone" his alibi prior to trial, combined with the prosecutor’s 

misconduct in arguing the forbidden fact twice in closing argument, might have 

materially influenced the jurors in their verdict. As in Galloway, the 

prosecutor here committed Doyle error by eliciting the testimony regarding 

R.C.’s silence, and then capitalizing on it by repeatedly arguing to the jury that 

her silence reflected her guilt. As in Galloway, reversal is required. 



54  

III. R.C.’S STATE AND FEDERAL CONSTITUTIONAL RIGHTS TO 
COUNSEL AND DUE PROCESS WERE VIOLATED WHEN THE 
PROSECUTOR IMPERMISSIBLY COMMENTED ON R.C.’S 
EXERCISE OF HER RIGHT TO COUNSEL AND THE ACTIONS 
TAKEN BY R.C.’S ATTORNEY 

 
A. The Relevant Facts. 

 
R.C.’s friend B.A. testified that she went to R.C.’s house on the Monday 

following John Doe’s murder.  (RT 452.)  While she was there, R.C.’s attorney, 

R.A., came to the house.  (RT 453.)  R.C. took him to another room and they 

had a private conversation.  (RT 453.)  B.A. also testified that R.A. attended 

John Doe’s funeral with R.C., where he comforted her.  (RT 454-455.) 

The benefits administrator for TRW, John Doe’s employer, testified that 

she called John Doe’s residence on the Monday following his murder.  (RT 

887.)  A man who identified himself as R.C.’s attorney took her call; he asked 

questions regarding the insurance benefits and beneficiary.  (RT 888.)  He also 

asked that she not divulge beneficiary information to anyone but R.C..  (RT 

889.)  Employees of J.C. Penney’s Life Insurance Company and Minnesota 

Life Insurance Company, both of which held policies insuring John Doe’s life, 

testified that they received a letter dated August 19, 1997, from an attorney 

requesting claim forms and asking that information about the policies not be 

divulged except as required by law.   (RT 995-996, 1000, 1003, 1011, 1017, 
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1019.) R.C.’s trial counsel’s objections to questions regarding these 

requests were overruled.  (RT 889, 1000-1002.) 

In closing argument, the prosecutor highlighted R.C.’s hiring of an 

attorney and the attorney’s requests to keep information private.  He argued  

that one of the "few other important things" to which the witnesses testified was 

"that two days after the murder on Monday, July 28, 1997, Defendant R.C. has 

this attorney at her house having private conversations, even brings him to the 

funeral.  Why?"  (RT 1692.)  He returned to this point later,  arguing that 

R.C.’s story of a carjacking and robbery did not make sense. (RT 1704.)  He 

continued: 

"And even Defendant R.C.’s actions in the days and weeks 
following the murder show this was no robbery and this was no 
carjacking.  I mean she has got the lawyer.  Letters to TRW, don’t 
release any information about the benefits.  Letters to the 
insurance companies, don t tell anybody about the benefits. 
Monday, she is clipping newspaper articles to send to the 
insurance companies to get her money. . . . 

 
Why is she doing all this?  Because she doesn’t want people 

to know everything she got."  (RT 1704.) 
 

The trial judge herself commented upon the prejudice of the evidence 

attending R.A.’s requests to TRW and the insurance companies.  At a post-trial 

hearing at which R.A. reassumed R.C.’s representation from M.O., the judge 

stated: 

"[T]here might be a conflict. 
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To the extent that it appears it was R.A. that was involved 
that the jury heard about that apparently made contacts for you 
and made some communications to insurance companies that I 
think hurt you in the case, I believe there may be a conflict of 
interest."   (RT Supp. 128-129.) 

 
As discussed more fully below, the prosecutor’s claim that R.C.’s 

securing of counsel demonstrated her guilt was flagrantly impermissible and 

violated R.C.’s state and federal constitutional rights to counsel and due process.  

Moreover, the irrelevant evidence of her attorney’s request to keep confidential 

certain financial information served only to highlight the fact that R.C. had 

retained counsel.  Because these violations of R.C.’s constitutional rights were 

prejudicial under the facts of this case, R.C.’s convictions must be reversed. 

 
 

B. The Prosecutor Committed Misconduct And Violated R.C.’s 
Constitutional Rights To Counsel And Due Process’s When He 
Commented Upon R.C.’s Invocation Of Her Right To 
Counsel. 

 
As set forth above, due process prohibits using a criminal defendant’s 

invocation of her right to remain silent or to refrain from testifying against her 

at trial.  (Wainwright v. Greenfield, supra, 474 U.S. at p. 286-287, 292; Doyle 

v. Ohio, supra, 426 U.S. at p. 611; Griffin v. California, supra, 380 U.S. at p. 

614.) "A similar process of reasoning supports the conclusion that comment 

which penalizes exercise of the right to counsel is also prohibited." (People v. 
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Crandell (1988) 46 Cal.3d 833, 878-879 [recognizing constitutional right to be 

free of prosecutorial comment inviting adverse inferences from fact or timing of 

defendant’s exercise of right to counsel]; see also People v. Schindler (1981) 

114 Cal.App.3d 178, 188 [Griffin’s analysis that allowing prosecutorial 

comment on defendant’s failure to testify would amount to penalizing exercise 

of constitutional right "is equally applicable to the constitutional right to 

counsel"].) 

In Schindler, defendant was charged with killing her husband; her 

defense was diminished capacity.  The prosecutor introduced evidence that 

during defendant’s post-arrest interrogation, she requested a specific attorney 

who had previously prosecuted her husband.  In addition, the prosecutor argued 

that defendant’s request reflected that she was not in a panic state at the time. 

The Court of Appeal reversed defendant’s resulting conviction, ruling that no 

testimony should have been allowed regarding the defendant’s wish to have any 

attorney.   (People v. Schindler, supra, 114 Cal.App.3d at p. 189.)   Moreover, 

the court found it "flagrantly improper" for the prosecutor to argue that the 

time and circumstances of defendant’s request for a particular counsel 

demonstrated her guilt.  (Ibid.)  The Schindler court voiced its agreement with 

United States ex rel Macon v. Yeager (3rd Cir. 1973) 476 F.2d 613, 615, 

which concluded that there is "an absolute prohibition" -- amounting to 

reversible constitutional error -- against allowing a prosecutor to claim that the 
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defendant’s exercise of a constitutionally protected right reflects guilt.  (People 
 

v. Schindler, supra, 114 Cal.App.3d at p. 188; see also United States v. Bruno 

(9th Cir. 1983) 721 F.2d 1193, 1194 ["in no situation in a criminal trial such as 

this one do we feel the mere act of hiring an attorney is probative in the least of 

the guilt or innocence of defendants."].) 

Here, the prosecutor flagrantly violated Schindler’s "absolute  

prohibition" on using the retention of counsel to suggest a defendant’s guilt. 

Having improperly presented the jury with evidence that R.C. hired an attorney 

within two days of the murder for which she stood trial, the prosecutor then 

capitalized on his impropriety, explicitly asking the jury to draw a negative 

inference of guilt from R.C.’s exercise of her constitutional right to counsel. 

The prosecutor asked rhetorically, "two days after the murder on Monday, July 

28, 1997, Defendant R.C. has this attorney at her house having private 

conversations, even brings him to the funeral. Why?" (RT 1692.) In the 

unlikely event the jury missed his implication, he later supplied his own, 

constitutionally-prohibited answer: "Defendant R.C.’s actions in the days and 

weeks following the murder show this was no robbery and this was no 

carjacking.  I mean she has got the lawyer."  (RT 1704.)  This evidence and 

argument ran afoul of R.C.’s constitutional rights to due process and counsel. 
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C. The Evidence And Argument Regarding The Actions Of 
R.C.’s Attorney Were Irrelevant And Violated Her 
Constitutional Right To Due Process. 

 
Moreover, the prosecutor reinforced his emphasis on R.C.’s hiring of an 

attorney by introducing evidence that her attorney sought claims forms for John 

Doe’s insurance benefits and requested that financial information regarding his 

benefits and beneficiaries be kept confidential. This evidence should have been 

excluded as irrelevant hearsay, as defense counsel sought. "An important 

element of a fair trial is that a jury consider only relevant and competent 

evidence bearing on the issue of guilt or innocence." (Bruton v. United States 

(1968) 391 U.S. 123, 131, n.6; see also People v. Castro (1985) 38 Cal.3d  

301, 313-314.) A trial court has no discretion to admit irrelevant evidence, and 

the introduction of such evidence may deny the defendant his due process right 

to a fair trial.  (People v. Valentine (1986) 42 Cal.3d 170, 177-178; accord 

Duncan v. Henry (1995) 513 U.S. 364 [admission of prejudicial evidence in 

violation of California Evidence Code section 352 may implicate federal due 

process clause if evidence is so inflammatory as to prevent a fair trial]; 

McKinney v. Rees (9th Cir. 1993) 993 F.2d 1378, 1380, 1384-1385 ["Irrelevant 

evidence may merely be a waste of time, may confuse the jury, or may cause 

serious prejudice to the defense."].) 

Evidence Code section 350 provides that only relevant evidence is 

admissible.  Evidence Code section 210 defines relevant evidence as "evidence 
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. . . having any tendency in reason to prove or disprove any disputed fact that 

is of consequence to the determination of the action." Under Evidence Code 

section 352, a trial court must exclude evidence "if its probative value is 

substantially outweighed by the probability that its admission will . . . create 

substantial danger of undue prejudice, of confusing the issues, or of misleading 

the jury." 

Here, the prosecutor was allowed, over objection,18  to introduce 

evidence of requests from R.C.’s attorneys for financial information and 

confidentiality from John Doe’s employer and two insurance companies 

holding policies on his life.  He argued in closing that "she [was] doing all 

this" "[b]ecause she [didn’t] want people to know everything she got."  In fact, 

the evidence showed nothing about what R.C. was doing -- it merely showed 

what her attorney was doing.  There was nothing to suggest that the attorney 

undertook these actions at R.C.’s direction rather than upon his own assessment 

of what was prudent in the circumstances.  Thus, the evidence was 

 
 
 

18  R.C.’s counsel objected to the introduction of evidence regarding the 
attorney’s communications with TRW and J.C. Penney’s; he did not object to 
the evidence when it was elicited a third time from the employee of Minnesota 
Life Insurance Company.  (RT 889, 1000.)  This omission does not preclude 
R.C. from challenging the evidence on appeal.  As more fully elaborated below, 
the overruling of counsel’s earlier objections demonstrates the futility of an 
additional objection; moreover, if a third objection was required its omission 
constitutes ineffective assistance of counsel for which there could be no 
conceivable tactical reason. 
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irrelevant since the attorney’s actions after the crime could shed no light on 

whether R.C. had killed her husband.19    The prosecutor’s emphasis on the 

matter, demonstrated by the testimony of three separate witnesses and his 

closing argument, served only to highlight R.C.’s hiring of counsel, an 

improper matter for evidence and argument, as explained above. 

 
 

D. The Prosecutor’s Comments On R.C.’s Exercise Of Her Right 
To Counsel And The Actions Taken By R.C.’s Attorney Were 
Prejudicial Under The Circumstances Of This Case. 

 
" The right to counsel is so basic to all other rights that it must be 

accorded very careful treatment.  Obvious and insidious attacks on the exercise 

 

19  Moreover, the evidence was hearsay.  The trial court erred in finding the 
statement to be an admissible statement of a co-conspirator pursuant to  
Evidence Code section 1223.  (RT 1093.)  That section, by its explicit terms, 
excepts from the general bar on hearsay only those statements "made by the 
declarant while participating in a conspiracy to commit a crime or civil wrong 
and in furtherance of the objective of that conspiracy."  (Evid. Code § 1223, 
subd. (a).)  There was no allegation (nor evidence to support one) that R.A. was 
part of the conspiracy the prosecutor alleged.  As the court itself instructed the 
jury, "[t]he act or declaration of a person who is not a member of a conspiracy 
is not binding upon the members of the conspiracy, even if the act or 
declaration tended to promote the object of the conspiracy."  (CT 1083.) 
Apparently recognizing this conflict, the trial court stated that R.A.’s words 
would be presumed to be R.C.’s in the absence of evidence that she did not 
authorize or know of them.  (RT 1093.)  This presumption was error.  It 
impermissibly burdened R.C. with testifying or having her attorney do so 
-- subjecting both to cross-examination -- in order to disavow words she never 
uttered.  Additionally, the conspiracy alleged by the prosecutor ended July 26, 
1997.  (CT 566.)  Thus, R.A.’ s letters of August, 1997 could not have been in 
furtherance of the conspiracy in any event. 



62  

of this constitutional right are antithetical to the concept of a fair trial and are 

reversible error."   (People v. Fabert (1982) 127 Cal.App.3d 604, 611, quoting 

United States v. McDonald (5th Cir. 1980) 620 F.2d 559, 564 [reversing 

conviction where prosecutor introduced evidence of defendant’s exertion of 

right to counsel and argued it showed that defense was fabricated.] Because 

prosecutorial comment on a defendant’s exercise of her right to counsel 

penalizes a constitutional right, the resulting conviction must be reversed unless 

the state can show it was harmless beyond a reasonable doubt. (Bruno v. 

Rushen (1983) 721 F.2d 1193, 1195; Chapman v. California (1967) 386 U.S. 
 

18, 24.) 
 

Respondent cannot meet this burden in the instant case.  As detailed 

above, there was no direct evidence linking R.C. to the murder of her husband.  

Instead, the prosecutor tried his case through character assassination and 

innuendo springing from R.C.’s post-arrest silence.  When he added his remarks 

about R.C.’s retention of counsel -- in violation of the rights guaranteed to her 

by the constitution -- he could present the jury not only a bad person, but a bad 

person who rushed to get a mouthpiece immediately upon her husband’s death 

and who promptly sought to conceal financial information. 

Moreover, the prosecutor directed his insinuation to the heart of R.C.’s 

explanation that she and her husband had been the victims of random violence: 

he argued that her hiring of a lawyer and "her" letters requesting confidentiality 
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regarding financial matters gave the lie to her story of a robbery and   

carjacking.  Any sympathy the jury might have felt was lost to the suspicion 

engendered by the prosecutor’s improper comment on R.C.’s exercise of her 

constitutional rights.   Reversal is required. 

 
 

E. R.C. Is Not Precluded From Challenging The Prosecutor’s 
Misconduct On Appeal. 

 
1. A timely objection and admonition could not have cured the 

harm from the prosecutor’s misconduct. 
 

Respondent may try to avoid the merits of at least part of this issue by 

arguing that defense counsel’s failure to object to the prosecutor’s improper 

comments and request an admonition bars appellant from challenging on appeal 

portions of the prosecutorial misconduct. Such argument must be rejected 

because a "timely objection and admonition would not have cured the harm." 

(People v. Green (1980) 27 Cal.3d 1, 34.) 

As noted above, the right to counsel is so basic "that it must be accorded 

very careful treatment;" attacks on it "are antithetical to the concept of a fair 

trial."  (People v. Fabert, supra, 127 Cal.App.3d at p. 611.)  The California 

Supreme Court has made clear that statements from a prosecutor assume great 

influence on the jury due to the prosecutor’s appearance as an objective and 

official representative of the state.  (See, e.g., People v. Purvis (1963) 60 

Cal.2d 323, 341; People v. Perez (1962) 58 Cal.2d 229, 247.)  Indeed, "juries 
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very properly regard the prosecuting attorney as unprejudiced, impartial and 

nonpartisan, and statements made by him are apt to have great influence." 

(People v. Perez, supra, 58 Cal.2d at p. 247.)  In light of the prosecutor’s great 

influence, it  is difficult to undo (by either objection or admonition) the effect of 

a misstep so serious as a prosecutor’s attack on the accused’s fundamental right 

to counsel. 

Here, an admonition would not have cured the harm. That harm was 

irrevocable the moment the prosecutor used his closing argument to equate 

R.C.’s retention of counsel with her guilt. The effect of the prosecutor’s 

insinuation could not have been "erased from [the jurors ] minds" by an 

admonition. (People v. Laursen (1968) 264 Cal.App.2d 932, 939.) To the 

contrary, interrupting for objections and requests for admonitions would only 

have "exacerbate[d] the problem by calling the jurors attention to the improper 

remarks."  (People v. Bolton (1979) 23 Cal.3d 208, 215.)  As Judge Learned 

Hand perceptively noted, a limiting instruction would have been a 

"recommendation to the jury of a mental gymnastic which is beyond not only 

their powers, but anybody else." (Nash v. United States (2d Cir. 1932) 54 

F.2d 1006, 1007.) Thus, because an admonition in this case would not have 

cured the harm, review of the prosecutor’s misconduct is appropriate 

notwithstanding the absence of a request for such an instruction below. 
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2. Defense counsel was ineffective in failing to object to the 
prosecutor’s misconduct. 

 
To the extent that this court excuses the prosecutor’s misconduct because 

defense counsel failed to interpose an appropriate objection at each point of 

misconduct, and assuming the court finds that an objection and admonition 

would have cured the harm, R.C. submits that counsel’s erroneous omissions 

deprived her of the effective assistance of counsel. 

As detailed above, a "convicted defendant’s claim that counsel’s 

assistance was so defective as to require reversal of a conviction . . . has two 

components."  (Strickland v. Washington, supra, 466 U.S. at p. 687.)  The 

defendant must show that (1) counsel’s representation fell below an objective 

standard of reasonableness, and (2) but for counsel’s errors there is a 

reasonable probability that the result of the proceeding would have been 

different.  (Id. at p. 688, 693; see also People v. Mayfield (1993) 5 Cal.4th 

142, 175.) 

In analyzing the first prong of the Strickland test, a reviewing court will 

not find ineffective assistance of counsel where a challenged act or omission 

could have been the result of an informed, reasonable tactical choice.  (People 

v. Pope (1979) 23 Cal.3d 412, 425-426.)  In some cases, however, "there 

simply could be no satisfactory explanation" for counsel’s omission. (Id. at p. 

426.) Where there is no conceivable rational justification for an omission, 
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nothing more is necessary to establish counsel’s incompetence. (See, e.g., 

People v. Jackson (1986) 187 Cal.App.3d 499, 505-506; People v. Guizar 

(1986) 180 Cal.App.3d 487, 492, n.3; People v. Asbury (1985) 173 Cal.App.3d 
 

362, 365-366.) 
 

Here, defense counsel provided ineffective assistance when he failed to 

object to the prosecutor’s misconduct in presenting the jury with evidence, 

argument, and insinuation about R.C.’s exercise of her right to counsel. 

Referencing earlier testimony that R.C. hired an attorney within two days of her 

husband’s murder, the prosecutor used his argument to insinuate -- then 

flagrantly assert -- that her doing so demonstrated her guilt. Without question, 

this suggestion was highly-prejudicial. In essence, the prosecutor urged the  

jury to conclude that R.C. would not have needed an attorney if she were not 

guilty, despite our courts admonition that "even the most innocent individuals 

do well to retain counsel." (Bruno v. Rushen, supra, 721 F.2d at p. 1194.) 

It is inconceivable that defense counsel’s actions -- or lack thereof -- 

were due to any tactical reasoning given the obvious damage to R.C.’s cause.  

While defense counsel might understandably have wished to avoid 

highlighting the improper evidence of R.C.’s retention of an attorney, that 

goal was clearly unattainable by the time of the second and third reference to 

this fact during the prosecutor’s closing argument.  In fact, given counsel’s 

many other acts of incompetence as detailed above in Argument I, it is no 
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surprise that he also failed to object to the prosecutor’s comments on R.C.’s 

exercise of her right to counsel. 

In short, there was no excuse for not interrupting the prosecutor’s 

closing argument and objecting to safeguard R.C.’s interests.  Under these 

circumstances, therefore, defense counsel’s representation fell below an 

objective standard of reasonableness.  Moreover, there is a reasonable 

probability that the result of the trial may have been different had defense 

counsel acted properly, as detailed above.  In these circumstances, the court 

should address this important issue and reverse R.C.’s convictions. 
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Cate. (3 RT 692.) Appellant also helped raise her other child, Jake. (3 RT 

694.) In July, 2013, Appellant was trying to rekindle their relationship. (3 

RT 696.) 

III. Rebuttal. 

Although M.A. testified Appellant was a good father, Appellant was 

previously convicted of felony child endangerment because Cate and Jake, 

then 2 and 3, were found wandering on the street outside their home. 

Appellant was supposed to be watching them, but was asleep and under the 

influence of alcohol and methamphetamine. (3 RT 969, 4 RT 861–867.) 

R.S. previously told police Appellant does not stay at R.S.’s house. (4 

RT 873.) W.E. said she had not seen Appellant for approximately one month 

prior to July 31, 2013. (4 RT 874.) 

J.B. previously did not cooperate when her boyfriend was 

investigated for domestic violence against her. (4 RT 879.) 

D.R. called police to say Appellant was with her Saturday night. 

She hesitated before answering questions, and did not show up to an 

interview she scheduled. (4 RT 875–876.) 

Argument 

I. The prosecutor’s multiple instances of misconduct require 
reversal. 

 
A. Introduction. 

 
The prosecutor committed misconduct throughout the presentation of 

evidence and argument. During the presentation of evidence, the prosecutor 

questioned a witness whether Appellant was pale from being “indoors”—

i.e., in jail—for a year and a half. (3 RT 690.) The prosecutor asked another 

witness whether an officer who contradicted her testimony was “committing 
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perjury.” (3 RT 747.) And during argument, the prosecutor dwelled 

extensively on the victim’s slow death from a bullet wound, asking the jury 

to “imagine the horror” the victim felt. (4 RT 917–918.) The prosecutor told 

the jury “beyond a reasonable doubt” meant “common sense.” (4 RT 926–

927.) And the prosecutor accused defense counsel of presenting a “spaghetti 

defense” and intentionally trying to “throw off,” “distract,” and “confuse” 

the jury. (4 RT 960, 969.) 

This repeated and extensive misconduct deprived Appellant of his 

right to a fair trial, requiring reversal. 

B. Legal standards. 
 

“Prosecutors ... are held to an elevated standard of conduct. ‘It is the 

duty of every member of the bar to “maintain the respect due to the courts” 

and to “abstain from all offensive personality.” (Bus. & Prof. Code, § 6068, 

subds. (b) and (f).) A prosecutor is held to a standard higher than that 

imposed on other attorneys because of the unique function he or she 

performs in representing the interests, and in exercising the sovereign 

power, of the state. [Citation.] As the United States Supreme Court has 

explained, the prosecutor represents “a sovereignty whose obligation to 

govern impartially is as compelling as its obligation to govern at all; and 

whose interest, therefore, in a criminal prosecution is not that it shall win a 

case, but that justice shall be done.” [Citation.]’” (People v. Hill (1998) 17 

Cal.4th 800, 819–820.) 

“Under California law, a prosecutor commits reversible misconduct 

if he or she makes use of ‘deceptive or reprehensible methods’ when 

attempting to persuade either the trial court or the jury, and it is reasonably 

probable that without such misconduct, an outcome more favorable to the 

defendant would have resulted. [Citation.] Under the federal Constitution, 
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conduct by a prosecutor that does not result in the denial of the defendant's 

specific constitutional rights—such as a comment upon the defendant's 

invocation of the right to remain silent—but is otherwise worthy of 

condemnation, is not a constitutional violation unless the challenged action 

‘“so infected the trial with unfairness as to make the resulting conviction a 

denial of due process.”’ [Citation.]” (People v. Riggs (2008) 44 Cal.4th 248, 

298.) 

“When a claim of misconduct is based on the prosecutor's comments 

before the jury, ‘ “the question is whether there is a reasonable likelihood 

that the jury construed or applied any of the complained-of remarks in an 

objectionable fashion.” ’ [Citation.]” (People v. Friend (2009) 47 Cal.4th 1, 

29.) 

There is no requirement a prosecutor act intentionally to commit 

misconduct. (People v. Hill, supra, 17 Cal.4th at 822.) 

C. It was misconduct to ask a defense witness whether a 
police officer would “lie” and “commit perjury” if he 
testified differently from her. 

 
1. The prosecutor’s questioning was improper. 

 
J.B. testified Appellant was with her the night of the shooting, and 

did not leave until 7:00 or 7:30 a.m. the next morning—approximately one 

hour after the shooting occurred. (3 RT 729–732.) J.B. relayed this 

information to Detective J.W. on August 7, 2011. (3 RT 726.) The 

prosecution sought to impeach J.B. with evidence she told Detective J.W. 

she “covered” for a previous boyfriend accused of domestic violence, and 

knew the date of and time of the shooting from Appellant’s mother: 

“Q: Isn’t it true that on at least one occasion, Joe [(J.B.’s ex- 
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boyfriend)] beat you up really badly, you ran to the neighbors 

and they called police? 

“A: Yes, but I didn’t cover up for him. I didn’t want to testify 

against him. 

[ . . . ] 

“Q: Now, the next day Joe got picked up by police and you told 

Detective J.W. that you did try to cover for Joe when 

dealing with police; is that right? 

“A: No, that’s incorrect. 

“Q: That’s incorrect. If Detective J.W. has that in his report, that 

would be a lie? 

“A: If that’s what you want to call it, yes.” 

(4 RT 742.) 

“Q: Isn’t it true you told Detective J.W. that you spoke to 

Appellant’s mother about the date and time that he was 

accused of committing murder? 

“A: No. 

“Q: That’s not true? 

“A: That’s not what we talked about. 

“Q: If Detective J.W. walked into this courtroom and told these 

jurors, ‘Ms. J.B. told me that she had admitted she spoke to 

Appellant’s mother about the date and time he was accused 

of committing murder,’ if he came and told this jury that, he 

would be committing perjury? 

“A: Yes. Because I spoke to her about the last time I seen 

Appellant.” (4 RT 747.) 

The prosecutor called Detective J.W. in rebuttal to testify J.B. tried to 
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“cover” for her ex-boyfriend, and spoke to Appellant’s mother about the 

date and time of the shooting. (4 RT 879–880.) 

Asking J.B. whether Detective J.W. was “lying” or “committing 

perjury” was improper and argumentative. The questions were improper 

because J.B. did not know Detective J.W. and could have had no insight 

into whether he was lying, mistaken, or incompetent. (People v. Chatman 

(2006) 38 Cal.4th 344, 382.) 

In Chatman, the California Supreme Court held that the propriety of 

“were they lying” questions turns on the context. Such questions “should 

not be permitted when argumentative, or when designed to elicit testimony 

that is irrelevant or speculative.” (People v. Chatman, supra, 38 Cal.4th at 

pp. 384.) In Chatman, the defendant testified in his own defense and 

contradicted numerous prosecution witnesses, who were all friends and 

relatives of the defendant. The prosecutor asked the defendant whether the 

witnesses were lying, then questioned the defendant about what motive the 

witnesses would have to lie. (Id. at pp. 377–378.) 

The questioning in Chatman was permissible because the defendant 

“had personal knowledge of the conversations he had with the other 

witnesses, and they were all friends or relatives. He could provide relevant, 

nonspeculative testimony as to the accuracy of their information and any 

motive for dishonesty. [ . . . ] At least when, as here, the defendant knows 

the witnesses well, we think questions regarding any basis for bias on the 

part of a key witness are clearly proper.” (Id. at p. 383.) 

On the other hand, Chatman held it was improper for the prosecutor 

to ask whether an inanimate object—an open safe which the defendant did 

not explain—was “lying.” The question did not seek to elicit relevant 

testimony, but was an argumentative question—“a speech to the jury 
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masquerading as a question.” (People v. Chatman, supra, 38 Cal.4th 344, 

384.) 

Similarly, Chatman distinguished People v. Zambrano (2004) 124 

Cal.App.4th 228, where the Court of Appeal held it was misconduct for the 

prosecutor to ask the defendant whether two police officers were lying. (Id. 

at p. 233.) Chatman distinguished Zambrano because there, the defendant 

was “a stranger to the officers, [and] had no basis for insight into their bias, 

interest, or motive to be untruthful. Had the prosecutor asked why they 

might lie, which she did not, it would have been apparent that any answer 

would have been speculative. Under these circumstances, the questions did 

not develop facts regarding defendant’s own testimony. They ‘merely 

forced defendant to opine without foundation, that the officers were liars.’” 

(People v. Chatman, supra, 38 Cal.4th 344, 381.) 

Here, as in Zambrano, J.B. was a stranger to Detective J.W.. She had 

no insight into his bias, interest, or motive. The prosecutor did not attempt 

to elicit any reason or explanation why Detective J.W. might lie, and 

moved to strike what little explanation J.B. provided—after J.B. agreed that 

Detective J.W. “would be committing perjury” and explained her version of 

the conversation, the prosecution moved to strike everything but Detective 

J.W.’s “yes” answer, then ceased his questioning. (3 RT 747–748.) This 

questioning “merely forced [J.B.] to opine, without foundation,” that 

Detective J.W. was committing perjury. (People v. Chatman, supra, 38 

Cal.4th 344, 381.) The questions were not an attempt to elicit relevant 

testimony, but speeches to the jury. The prosecutor committed misconduct 

by asking improper argumentative questions. 
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2. The issue is preserved for review. 

i. No objection was required. 

Where an admonition could not have cured the harm, a prosecutor’s 

misconduct may be addressed for the first time on appeal. (People v. Green 

(1980) 27 Cal.3d 1, 42, overruled on other grounds in People v. Martinez, 

supra, 20 Cal.4th at 241; People v. Hall (1986) 41 Cal.3d 826, 834, fn. 3; 

People v. Cuccia (2002) 97 Cal.App.4th 785, 792–793; see also §§ 1093, 

1094.) In People v. Johnson (1981) 121 Cal.App.3d 94, the prosecutor told 

the jury how a witness would have answered a question they were never 

asked, and stated the testimony of another witness was “to me, an outright 

lie” implying personal knowledge. Although there was no objection, the 

Court of Appeal found an admonition would not have cured the harm: 

“While judicial admonition may have lessened the impact of such argument, 

we cannot conceive of an admonition that would have unrung this particular 

bell.” (Id. at 103–104.) 

As discussed above, the question was not intended to elicit any 

evidence, but to place J.B.’s credibility directly in contrast with Detective 

J.W.. The damage was done when the question was asked. Telling the jury 

that accepting J.B.’s testimony was tantamount to convicting Detective 

J.W., a police officer, of perjury was a bell that could not be unrung. 

ii. This Court should review the errors in the 
absence of an objection. 

 
An appellate court has the discretion to review an error in the 

absence of a defense objection, particularly where the issue involves 

fundamental constitutional rights. (People v. Sanborn (2005) 133 

Cal.App.4th 1462, 1466 [“Because the alleged error involves fundamental 
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constitutional rights, we will exercise our discretion to consider the matter 

on the merits.”]; Seel also, People v. Williams (1998) 17 Cal.4th 148, 161, 

fn. 6 [describing appellate court’s discretion]; People v. Abbaszadeh (2003) 

106 Cal.App.4th 642, 649 [same].) The prohibition on “were they lying” 

questions “ensures that determinations of credibility remain within the sole 

province of the jury.” (United States v. Alcantara-Castillo (9th Cir. 2015) 

788 F.3d 1186, 1191.) This Court should review the issue to protect 

Edward’s right to a trial by jury. 

iii. Appellant received ineffective assistance 
of counsel. 

 
Both the United States Constitution and the California Constitution 

guarantee a criminal defendant the right not merely to assistance of counsel, 

but to assistance of counsel that is effective. (U.S. Const., 6th Amend; Cal. 

Const., art. I, § 15; See, Martinez v. Ryan (2012) U.S. , 132 S.Ct. 

1309, 1317 [“The right to the effective assistance of counsel at trial is a 

bedrock principle in our justice system.”]; Cuyler v. Sullivans (1980) 446 

U.S. 335, 344; People v. Nation (1980) 26 Cal.3d 169, 178.) The 

benchmark for evaluating a claim of ineffective assistance is “whether 

counsel’s conduct so undermined the proper functioning of the adversarial 

process that the trial cannot be relied on as having produced a just result.” 

(Strickland v. Washington (1984) 466 U.S. 668, 686 (Strickland).) Under 

Strickland, a defendant alleging ineffective assistance of counsel must meet 

a two-pronged test: First, the defendant must show that counsel’s 

performance was deficient; and second, the defendant must show that he or 

she was prejudiced by the deficient performance. (Strickland, supra, 466 

U.S. at p. 687.) 

Where there could be no tactical reason for trial counsel’s failure to 
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object, a claim of ineffective assistance of counsel is properly considered on 

appeal. (People v. Stewart (2004) 33 Cal.4th 425, 459.) As discussed above, 

the prosecutor’s question served no purpose but to place J.B.’s credibility in 

direct opposition to Detective J.W., a police officer likely held in high 

esteem by the jury. There could be no tactical reason not to object to this 

question. 

D. It was misconduct to ask questions revealing Appellant 
had been in custody for a year and a half awaiting trial. 

 
1. The question was improper. 

 
Defense counsel asked P.R., an acquaintance of Appellant, whether 

she thought Appellant stood out in the six-pack photo lineup shown to other 

witnesses. P.R. answered that Appellant had a “way lighter” complexion 

than the other five subjects. The court then sustained the prosecution’s 

relevance objection to further questioning on that topic. (3 RT 688–690.) 

The prosecution cross-examined P.R. as follows: 

“Q: Ms. P.R., would you say that the defendant is lighter in 

complexion today than the last time you saw him a year-and- 

a-half ago? 

“A: Same. The same. 

“Q: Okay. You don’t think being indoor for a year and a half— 

“[Defense counsel]: Objection. Asked and answered. 

“The Court: Overruled. 

“Q: You think after being indoors for a year-and-a-half, he doesn’t 

look any lighter than a year-and-a-half ago? 

“A: Looks the same to me.” 

(3 RT 690.) 

As with the questioning of J.B. above, the prosecutor’s question 
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here was not designed to elicit relevant testimony—P.R. already answered 

that Appellant was not paler than when she last saw him. Rather, the 

prosecutor’s question was designed to convey to the jury his doubts about 

P.R.’s answer, by bringing to their attention that Appellant had been 

“indoors” for a year and a half—a fact not supported by any evidence. 

In addition to being argumentative, the prosecutor’s question 

improperly referenced Appellant’s custodial status. Estelle v. Williams 

(1976) 425 U.S. 501, and People v. Bradford (1997) 15 Cal.4th 1229, set 

forth the general principle that some references to a defendant’s custodial 

status can impair the presumption of innocence in violation of his or her 

rights to due process and a fair trial. In Estelle v. Williams, supra, 425 U.S. 

501, the United States Supreme Court explained how appearance in jail 

clothing4 provided a constant reminder that the accused was in custody, 

creating an unacceptable risk that the jury would consider that fact in ruling 

on guilt or innocence. It held the state cannot compel an accused to appear 

in jail clothing in a jury trial. (Id. at pp. 512–513.) 

In Bradford, supra, 15 Cal.4th 1229, the prosecutor questioned a 

witness during direct-examination about her continued friendship with 

defendant in an attempt to reveal bias. (Id. at p. 1335.) He asked whether 

she had given the defendant anything in the last month, to which she 

replied, “Like what can I give him, writing paper?” (Ibid.) 

In that case, the California Supreme Court distinguished between 

incidents involving prison clothing and those involving passing references 

to custodial status. It rejected the claim of misconduct, as “[t]he prosecutor 

did not refer expressly to the circumstance that defendant was in custody in 
 

 

 

4Appellant wore non-jail clothing for the trial. (See, 1 RT 173 
[Appellant identified as wearing a shirt and tie].) 
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questioning [the witness] concerning her continuing ties to defendant, and, 

as the trial court found, the single, spontaneous comment made by [the 

witness] did not necessarily raise the inference that defendant was in fact in 

custody. Even if it had, however, an isolated comment that a defendant is in 

custody simply does not create the potential for the impairment of the 

presumption of innocence that might arise were such information repeatedly 

conveyed to the jury.” (Bradford, supra, 15 Cal.4th at p. 1336.) 

Here, the prosecutor—not a witness—deliberately referenced 

Appellant’s custodial status, and did so more explicitly than in Bradford. 

Although the reference was not repeated throughout the trial, it conveyed 

more damning information than an isolated comment that the defendant was 

in custody: the prosecutor told the jury that Appellant had been in custody  

for a year and a half. Furthermore, the prosecutor’s statement that Appellant 

had not been “outdoors” implied Appellant was in some kind of protective 

custody and not allowed yard time. 

Courts have explained that jail clothing is prejudicial because it 

“inexorably leads to speculation about the reason for [the] defendant’s 

custody status, which distracts the jury from attention to permissible factors 

relating to guilt. In most instances, parading the defendant before the jury in 

prison garb only serves to brand the defendant as someone less worthy of 

respect and credibility than others in the courtroom. ‘The prejudice may 

only be subtle and jurors may not even be conscious of its deadly impact, 

but in a system in which every person is presumed innocent until proved 

guilty beyond a reasonable doubt, the Due Process Clause forbids toleration 

of the risk. Jurors required by the presumption of innocence to accept the 

accused as a peer, an individual like themselves who is innocent until 

proved guilty, may well see in an accused garbed in prison attire an 
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obviously guilty person to be recommitted by them to the place where his 

clothes clearly show he belongs.’ [Citation.]” (People v. Taylor (1982) 31 

Cal.3d 488, 494.) 

The prosecutor’s question here implicated the same concerns—

information that Appellant had been detained for a year and a half awaiting 

trial, and in conditions where he would not even be exposed to sunlight, 

would also convey to the jury that Appellant was someone less worthy of 

respect and credibility, and certainly not to be presumed innocent. The 

comments deprived Appellant of due process. 

2. The issue is preserved for review. 

i. Trial counsel’s objection was sufficient to 
preserve the issue. 

 
“An objection is sufficient if it fairly apprises the trial court of the 

issue it is being called upon to decide.” (People v. Scott (1978) 21 Cal. 3d 

284, 290 [objection that obtaining defendant’s semen using prostate  

massage was “demeaning” sufficient to preserve objection under rights 

against self incrimination and unreasonable searches and seizures].) Trial 

counsel objected as “asked and answered.” (3 RT 690.) Trial counsel was 

correct—the prosecutor had already asked whether Appellant was paler, and 

J.B. had already answered. When the prosecutor repeated the question, the 

only difference was the prosecutor’s assertion Appellant had been “indoors 

for a year and a half.” (Ibid.) The objection sufficiently apprised the court it 

must decide whether the prosecutor was entitled to re-ask the question with 

this additional information. Furthermore, the trial court overruled the 

objection, signaling approval of the question as modified. Any further 

objection would have been futile. (People v. Hill, supra, 17 Cal.4th at 820 

[“A defendant will be excused from the necessity of either a timely 
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objection and/or a request for admonition if either would be futile. 

[Citations.]”]) 

ii. This Court should review the errors in the 
absence of an objection. 

 
An appellate court has the discretion to review an error in the 

absence of a defense objection, particularly where the issue involves 

fundamental constitutional rights. (People v. Sanborn (2005) 133 

Cal.App.4th 1462, 1466 [“Because the alleged error involves fundamental 

constitutional rights, we will exercise our discretion to consider the matter 

on the merits.”]; Seel also, People v. Williams (1998) 17 Cal.4th 148, 161, 

fn. 6 [describing appellate court’s discretion]; People v. Abbaszadeh (2003) 

106 Cal.App.4th 642, 649 [same].) As discussed above, telling the jury 

Appellant had been incarcerated for 18 months prior to trial in conditions 

where he could not even go outside undermined the presumption of 

innocence and deprived Appellant of due process. Even if trial counsel’s 

objection was insufficient, this Court should consider the issue to protect 

Appellant’s fundamental rights. 

iii. Appellant received ineffective assistance 
of counsel. 

 
The legal standards governing claims of ineffective assistance of 

counsel are set forth above. (See also, Strickland v. Washington, supra, 466 

U.S. 668.) Where there could be no tactical reason for trial counsel’s failure 

to object, a claim of ineffective assistance of counsel is properly considered 

on appeal. (People v. Stewart, supra, 33 Cal.4th at 459.) Here, trial counsel 

did object and clearly attempted to prevent the prosecutor’s question. There 

could be no tactical reason not to object on additional, meritorious grounds. 
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E. The prosecutor committed misconduct during closing 
argument by misstating the reasonable-doubt standard of 
proof, disparaging defense counsel, and arguing victim 
impact. 

 
In addition to the misconduct while questioning witnesses described 

above, the prosecutor committed misconduct during argument by misstating 

the reasonable doubt standard, disparaging defense counsel, and asking the 

jury to imagine the victim’s suffering as he bled to death. 

A prosecutor’s closing argument is an especially critical period of 

trial. (People v. Pitts (1990) 223 Cal.App.3d 606, 694.) “Since it comes 

from an official representative of the People, it carries great weight and 

must therefore be reasonably objective.” (Ibid.) Although “‘[a] prosecutor is 

given wide latitude during argument[,]” “‘[a] prosecutor is held to a 

standard higher than that imposed on other attorneys because of the unique 

function he or she performs in representing the interests, and in exercising 

the sovereign power, of the state.’” (People v. Hill (1998) 17 Cal.4th 800, 

819–820.) 

1. The prosecutor misstated the reasonable-doubt 
standard of proof. 

 
During argument, the prosecutor discussed the “tools” the jury could 

use to decide the case. After noting the jury could use the testimony, 

exhibits, and jury instructions, the prosecutor continued: 

“Most importantly, you have common sense. Because that’s what it 

boils down to in this case: Common sense. You got two eyewitnesses who 

saw the defendant poking around the scene of the murder immediately 

before the murder. The third puts him running away after and you got 

motive like crazy. Common sense. It’s proof beyond a reasonable doubt.” 

(4 RT 926–927.) 
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“Although counsel have ‘broad discretion in discussing the legal and 

factual merits of a case [citation], it is improper to misstate the law. 

[Citations.]’ In particular, it is misconduct for counsel to attempt to absolve 

the prosecution from its prima facie obligation to overcome reasonable 

doubt on all elements. [Citations.]” (People v. Katzenberger (2009) 178 

Cal.App.4th 1260, 1266 [misconduct where prosecutor illustrated 

reasonable doubt as a jigsaw puzzle with pieces missing.]) 

Appellate courts have repeatedly found error when trial courts or 

prosecutors have juxtaposed the reasonable doubt standard with ordinary 

observations or decisions. (People v. Brannon (1873) 47 Cal. 96, 97 [Court 

described beyond-a-reasonable-doubt as level of certainty sufficient to 

“influence the minds of the jury in the important affairs of life.”]; People v. 

Nguyen (1995) 40 Cal.App.4th 28, 36 [Prosecutor described reasonable 

doubt as “a very reachable standard that you use every day in your lives 

when you make important decisions, decisions about whether you want to 

get married, decisions that take your life at stake when you change lanes as 

you’re driving. If you have reasonable doubt that you’re going to get in a 

car accident, you don’t change lanes.”]; People v. Johnson (2004) 119 

Cal.App.4th 976, 985 [Court stated, “The thing that you’re doing is kind of 

decisions you make every day in your life, figuring out what happened, 

whether the defendant is guilty or not guilty,” and prosecutor expounded on 

these comments during closing argument.]) Such comparisons are 

inappropriate because people tend to make ordinary decisions using a 

preponderance of the evidence standard; comparing reasonable doubt to 

these types of decisions lowers the burden of proof. (Johnson, supra, 119 

Cal.App.4th at p. 985.) 

The California Supreme Court recently addressed an argument 
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similar to the one here in People v. Centeno (2014) 60 Cal.4th 659 

(Centeno). There, the prosecutor asked the jury, “Is it reasonable to believe 

that a shy, scared child who can't even name the body parts made up an 

embarrassing, humiliating sexual abuse, came and testified to this in a room 

full of strangers or the defendant abused Jane Doe. That is what is 

reasonable, that he abused her. [¶] Is it reasonable to believe that Jane Doe 

is lying to set-up the defendant for no reason or is the defendant guilty? [ . . 

. ] Is it reasonable to believe that there is an innocent explanation for a 

grown man laying on a seven year old? No, that is not reasonable. Is it 

reasonable to believe that there is an innocent explanation for the defendant 

taking his penis out of his pants when he's on top of a seven-year-old child? 

No, that is not reasonable. Is it reasonable to believe that the defendant is 

being set-up in what is really a very unsophisticated conspiracy led by an 

officer who has never met the defendant or he['s] good for it? That is what 

is reasonable. He's good for it.” (Id. at pp. 671–672; italics in Centeno.) 

This argument “left the jury with the impression that so long as [the 

prosecutor’s] interpretation of the evidence was reasonable, the People had 

met their burden.” (Id. at p. 672.) 

The prosecutor here equated reasonable doubt with “common sense” 

rather than reasonableness, but the phrase is equally problematic. Courts 

have disapproved jury instructions which tell the jury a reasonable doubt is 

doubt based on “common sense.” “[T]he phrase ‘common sense’ is about as 

uncertain as any phrase in the language. When one speaks of common 

sense, he generally means his own sense[.]” (People v. Paulsell (1896) 115 

Cal. 6, 12; See also, People v. Campos (2007) 156 Cal.App.4th 1228, 1240 

[instructing jurors “to use their common sense and experience in finding 

reasonable doubt, [] could potentially conflict with the beyond a reasonable 
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doubt standard[.]”]) 

Here, the prosecutor emphasized that “common sense” was more 

important than any other aspect of the case, including the jury instructions 

defining reasonable doubt, and stated, “Common sense. It’s proof beyond a 

reasonable doubt.” (4 RT 926–927.) Like the argument in Centeno, the 

prosecutor here argued that if his interpretation of the evidence was 

consistent with “common sense,” his burden was met. The prosecutor’s 

improper argument lowered the burden of proof. 

2. The prosecutor’s graphic and prolonged 
description of the victim’s death was improper. 

 
It is improper for the prosecutor to ask “the jurors to imagine the 

thoughts of the victims in their last seconds of life.” (People v. Leonard 

(2007) 40 Cal.4th 1370, 1407; see also People v. Mendoza (2007) 42 

Cal.4th 686, 704; People v. Kipp (2001) 26 Cal.4th 1100, 1130 [an “appeal 

for sympathy for the victim is out of place during an objective 

determination of guilt”]; People v. Vance (2010) 188 Cal.App.4th 1182, 

1199–1200 [reversing based on prosecutor’s “golden rule,” i.e., the jury 

should put itself in victim’s position and imagine what victim 

experienced.]) 

In Stansbury v. California (1993) 4 Cal.4th 1017, 1057, overruled on 

other grounds, 511 U.S. 318, the prosecutor told the jury, “Think what she 

must have been thinking in her last moments of consciousness during the 

assault. [¶] Think of how she might have begged or pleaded or cried. All of 

those falling on deaf ears, deaf ears for one purpose and one purpose only, 

the pleasure of the perpetrator.” The California Supreme Court found that 

“an appeal to the jury to view the crime through the eyes of the victim is 

misconduct at the guilt phase of a trial...” (Ibid; italics removed from 
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original.) 

Similarly in People v. Vance, supra, the prosecutor gave a lengthy 

description of the victim’s death, and his thought as it occurred: “‘You 

don’t know what’s going on. How long are you conscious in this situation? 

When do you know to fight? When do you get to fight? What are you 

thinking to yourself at that time, what did I do, why me. This hurts.’ [ . . . ] 

What I am describing to you is what happened in the last moments of 

Dipak’s life[.]” (People v. Vance, supra, 188 Cal.App.4th at 1194–1195.) 

Here, the prosecutor dwelled at length on A.L.’s death, repeatedly 

asking the jury to imagine what he must have been thinking: 

“As the gunshots go off, [A.L.] is woken up by the 

loud noise. He was startled by it. He jumps up and 

immediately collapses to the ground, trying to breathe, 

struggling to breathe. He’s able to. Remember he didn’t 

suffocate. That’s not what killed him. [A.L.] didn’t 

suffocate. You can imagine the horror when he realized he’d 

been shot. He laid there on the ground, [M.B.] attended to 

him until his girlfriend came back from getting help. You 

can imagine that desperate glimmer of hope he had. 

“[M.B.] and [K.Z.] try to lift him up. So, sure, he 

thought, maybe they can help me. Maybe they can do 

something for me. And then a few minutes the paramedics 

show up. The paramedics save people’s lives. The same 

desperate glimmer of hope. They’ll know what to do, how to 

fix me. They’re just as powerless over the situation as [M.B.] 

and [K.Z.] were. 

“So he suffered, trying to breathe. But he didn’t know 
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that each heartbeat was killing him, because with each beat of 

his heart, the heart is doing what it’s suppose to do, but it’s 

torn apart. It was spilling out blood. He was slowly bleeding 

to death. 

“You can imagine the next glimmer of hope he had in 

the ambulance ride to get to San Antonio Hospital when he 

was taken to the ER. 

“Okay. So K.Z. and M.B. couldn’t help me, the paramedics 

couldn’t help me, these are doctors, surgeons. 

They can help me. You can imagine hanging on for that. The 

doctor said there’s nothing we can do. You can imagine the 

horror as he lied there, just waiting for impending death. 

“I want to stop for a moment (indicating). That was 30 

seconds that I stopped talking for. A.L. endured that a 

hundred and ten times while he struggled to breathe. It took 

him 55 minutes—55 minutes to die. And for what? For what? 

For what? Because some drug addict got it in his head he was 

somehow standing in the way of him seeing his daughter. So 

senseless. 

“So, ladies and gentlemen, based on the evidence that 

you’ve been presented and the application of the law to the 

evidence, I will be asking you to find the defendant guilty of 

first-degree murder.” 

(4 RT 917–918.) 

As in Vance and Stansbury the argument was improper and requires 

reversal. 
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3. The prosecutor improperly disparaged defense 
counsel. 

 
It is improper for a prosecutor to suggest a defense attorney does not 

believe his or her client’s innocence, or to argue a defense attorney “‘put 

forward’ a sham defense, i.e., one he knew was false[.]” (People v. 

Seumanu (2015) 61 Cal.4th 1293, 1337–1338 [“[T]o state or imply that 

defense counsel has fabricated a defense is generally misconduct”.]) 

In his closing argument, trial counsel argued Appellant was not 

the shooter, but also addressed the defense of heat of passion. (4 RT 

958.) In rebuttal, the prosecutor argued as follows: 

“Now, they’re also throwing out, well, it was heat of 

passion. Voluntarily [sic] manslaughter, not murder. Okay. 

Now, the tactic, combined with those things the defense is 

using, is also a legal term for that lawyers use. Ladies and 

gentlemen, we call that the spaghetti defense. 

“The spaghetti defense basically means that you take a 

bunch of different stuff, like you would a plate of spaghetti; 

you have pasta, sauce, got meatballs, parmesan cheese, herbs 

on top. You take that spaghetti with all the different things on 

it and basically the Defense, takes it and chucks it at all of 

you. And the hope is that something sticks on at least one of 

you. 

“Maybes it’s a stray piece of pasta, a meatball, maybe 

some sauce sticks on one of you and causes you to think that 

there’s some issue here, in terms of reasonable doubt. But 

there is no issues [sic] here. 

“The fact the Defense would argue two completely 
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contrary theories with regard to their case smacks of 

desperation. 

“Now, let’s talk about the issues that Defense brought 

up. Now, that also goes back to the term that we use on a 

daily basis—maybe not a daily basis, but frequently. We all 

use this term and most of us aren’t familiar with where it 

came from. I wasn’t familiar with it until I became—with 

where the term came from until I became a Prosecutor. 

“Ladies and gentlemen, it goes back to England. Like a 

lot of our sayings we use, it goes back to England. In England 

the big sport for the aristocrats was hunting, right? And so 

what they would do is have predetermined direction and 

release the fox and then after some period of time the hunters 

would release the hounds and the hounds will chase after the 

fox. And they make a sport out of that. 

“They chase the fox and hunting the fox. Well, you 

know, like a lot of specific dog breeds, the hounds they would 

use to hunt the fox, they breed them specifically for that 

purpose. The hounds were best for catching fox. Those are the 

ones they would breed. So over time, over generations, you 

wound up with hounds that were so good at fox hunting that it 

really wasn’t a sport any more, because the hounds were that 

good. It was too easy for them. It wasn’t sporting any more. 

“So what the hunters began doing, before they would 

release the fox, is they would take strips of fish, strips of red 

fish, red herrings and they would toss those around the track 

because it would throw off the scent of the dogs. 
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[ . . . ]  

“Now, back to the red herring. I apologize, I was 

putting together the PowerPoint on the fly here and back to the 

red herring. So hunters would throw the red herrings in the 

areas they expected the fox would run to try to get away from 

the hounds and the red herrings would throw off their sense of 

smell. 

“The reason they did that was because it would make it 

more sporting. Without them, it wouldn’t be fair. 

“Ladies and gentlemen, that is exactly what the defense 

has been doing in their argument with regard to the facts of 

this case.” 

(4 RT 960–961, 963.) The prosecutor returned to the theme later: 

“Ladies and gentlemen, ultimately, the every last issue 

the Defense brought up with you are red herrings. They’re 

meant to distract you. They’re meant to make this sporting. 

They’re meant to confuse you.” 

(4 RT 969.) 

In Seumanu, supra, the prosecutor began a discussion of arguments 

by defense counsel by stating, “There are several shams that have been put 

forward to you in the hopes that you might believe one of them.” (People v. 

Seumanu, supra, 61 Cal.4th at 1335.) The California Supreme Court held 

the prosecutor committed misconduct: “To the extent the prosecutor here 

did not simply argue the defense was unsupported by facts and thus a sham, 

but that defense counsel “put forward” a sham, the argument improperly 

implied that counsel was personally dishonest.” (Id. at 1338; emphasis in 

original.) 
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The same is true here. The prosecutor described at length the 

purported origins of the phrase “red herring” which, in the prosecutor’s 

telling, referred to deliberate attempts to distract. The prosecutor then 

explicitly stated defense counsel’s arguments were “meant to distract you. [ 

. . . ] They’re meant to confuse you.” (4 RT 969.) As in Seumanu, supra, the 

prosecutor did not simply criticize the evidentiary basis of defense counsel’s 

argument, but instead told the jury defense counsel knowingly presented      

a dishonest defense. This argument was improper. 

4. The issue is cognizable on appeal. 
 

i. No objection was required. 
 

Where an admonition could not have cured the harm, a prosecutor’s 

improper argument may be addressed for the first time on appeal. (People v. 

Green, supra, 27 Cal.3d at 42.) The prosecutor’s misconduct in misstating 

the burden of proof, disparaging defense counsel, and gratuitously 

describing A.L.’s death were three “bells” which could not be unrung. 

In particular, the victim-impact evidence was an appeal to the jury’s 

emotion which could not have been remedied by an admonition. As 

recognized in Vance, supra, “[o]nce such emotions are unbridled, they are 

hard to rein in.” (People v. Vance, supra, 188 Cal.App.4th at 1206–1207 

[Admonition “could have no palliative force” against prosecutor’s victim- 

impact argument.]) And, as noted in Vance, victim-impact arguments can 

aggravate the prejudice from arguments disparaging defense counsel, 

“whose efforts on behalf of defendant might therefore be viewed by the jury 

in an unfavorable light.” (Id. at 1206.) The prejudice from the three 

arguments here could not have been cured by an admonition, so no objection 

was required. 
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ii. This Court should review the errors in the 
absence of an objection. 

 
An appellate court has the discretion to review an error in the 

absence of a defense objection, particularly where the issue involves 

fundamental constitutional rights. (People v. Sanborn, supra, 133 

Cal.App.4th at 1466.) The prosecutor’s arguments here lowered the burden 

of proof, impinged on the right to counsel, and asked the jury to decide the 

case based on emotion instead of reason, depriving Appellant of a fair trial. 

This Court should exercise its discretion to review the arguments even in 

the absence of an objection. 

iii. Appellant received ineffective assistance 
of counsel. 

 
The legal standards governing claims of ineffective assistance of 

counsel are set forth above. (See also, Strickland v. Washington, supra, 466 

U.S. 668.) 

“‘A defendant whose counsel did not object at trial to alleged 

prosecutorial misconduct can argue on appeal that counsel’s inaction 

violated the defendant’s constitutional right to the effective assistance of 

counsel.’” (People v. Centeno , supra, 60 Cal.4th at 674.) Although trial 

counsel is presumed to have had a tactical reason not to object, deference 

“is not the same as abdication. [Citation.] ‘[I]t must never be used to 

insulate counsel’s performance from meaningful scrutiny and thereby 

automatically validate challenged acts or omissions.’” (Id. at 675.) 

In Centeno, the prosecutor used a puzzle to illustrate reasonable 

doubt, and defense counsel did not object. (Centeno, supra, 60 Cal.4th at 

665–666.) The Supreme Court of California held there could have been no 

tactical reason not to object, noting the argument was clearly objectionable 
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since the same tactic had been disapproved in other cases, and the argument 

lowering the burden of proof could not possibly have benefitted the defense. 

(Id. at 675.) The same is true here. 

The prosecutor’s argument equating reasonable doubt with “common 

sense” is clearly improper under the cases cited above, and could not have 

assisted Appellant for the same reasons described in Centeno. (Centeno, 

supra, 60 Cal.4th at 675.) 

The prosecutor’s attacks on defense counsel are also a well- 

established form of misconduct. (See, People v. Appellant (2013) 57 Cal.4th 

658, 738 [misconduct to “attack[] the integrity of defense counsel, or cast[] 

aspersions on defense counsel[.]”; citing cases].) And the prosecutor’s 

metaphorical description of defense counsel throwing spaghetti on the jury 

in an attempt to distract them could not have assisted Appellant. 

Finally, it has long been settled that victim-impact arguments are 

misconduct in the guilt phase of a trial. (People v. Stansbury, supra, 4 

Cal.4th at 1057.) And the argument was not a fleeting reference which may 

have escaped counsel’s attention—it consumed two full pages of reporter’s 

transcript and included a dramatic, 30-second pause for the jury to reflect 

on what A.L. must have felt as he died. (4 RT 917–918.) The argument 

could not have assisted Appellant; instead, it would have “shifted the jury’s 

attention from the evidence to the all too natural response of empathizing 

with the victim’s suffering[.]” (People v. Vance, supra, 188 Cal.App.4th at 

1206.) 

Each of the three improper arguments were well established forms of 

misconduct which could not have assisted Appellant. As in Centeno, “the 

problems with the prosecutor’s argument were not difficult to discern.” 

(People v. Centeno, supra, 60 Cal.4th at 675.) Appellant received ineffective 
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assistance of counsel. 

F. The errors were not harmless under any standard. 
 

“‘[A] prosecutor’s ... intemperate behavior violates the federal 

Constitution when it comprises a pattern of conduct so “egregious that it 

infects the trial with such unfairness as to make the conviction a denial of 

due process.”’” (People v. Gionis (1995) 9 Cal.4th 1196, 1214; People v. 

Espinoza (1992) 3 Cal.4th 806, 820.) Conduct by a prosecutor that does not 

render a criminal trial fundamentally unfair is prosecutorial misconduct 

under state law if it involves “‘the use of deceptive or reprehensible 

methods to attempt to persuade either the court or the jury.’ [Citation.]” 

(People v. Samayoa (1997) 15 Cal.4th 795, 841.) 

As described above, the persistent, repeated misconduct impinged on 

several of Appellant’s rights under the Federal Constitution and, ultimately, 

deprived him of due process by rendering his trial fundamentally unfair. 

The errors are subject to the beyond-a-reasonable-doubt standard of 

harmlessness. (Chapman v. California (1967) 386 U.S. 18, 24 [87 S.Ct. 824, 

17 L.Ed.2d. 705]) But reversal is required even under the state-law standard, 

which requires reversal if it is “reasonably probable that a result  more 

favorable to [Appellant] would have been reached in the absence of the 

error.” (People v. Watson (1956) 46 Cal.2d 818, 836.) A reasonable 

probability does not mean “more likely than not,” but rather “a reasonable 

chance, more than an abstract possibility.” (College Hospital, Inc. v. 

Superior Court (1994) 8 Cal.4th 704, 715.) A more favorable result 

includes a hung jury. (People v. Soojian (2010) 190 Cal. App.4th 491, 520.) 

Therefore, the error is prejudicial under Watson if there is more than an 

abstract possibility at least one juror would have doubted whether Appellant 

was the shooter in the absence of the misconduct. 
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The errors were prejudicial under either standard. The eye-witness 

identifications of Appellant were questionable. None of the witnesses knew 

the shooter or interacted with him more than fleetingly. The shooter wore a 

beanie with braids, making identification more difficult. (1 RT 201, 2 RT 

283–284, 3 RT 577.) C.C.’s identification was especially weak by her own 

admission: she testified she saw only “the backside of [the shooter’s] 

head[,]” and initially told police she would not be able to make an 

identification. (1 RT 247, 249–250.) She claimed she identified Appellant 

because he “moved the same way” at a live lineup seven to eight months 

after the shooting. (1 RT 250, 255.) According to Dr. S.R., such an 

identification is highly unlikely to be accurate. (3 RT 597.) Furthermore, 

each of the three witnesses gave differing descriptions of the shooter. 

R.B. said the shooter was 5'9" or a little taller. (1 RT 203.) V.B. said the 

suspect was 6'2" or 6'3". (2 RT 282.) R.B. testified the shooter wore “all 

black,” including long pants and a beanie. (1 RT 202.) V.B. testified he 

wore long blue jeans. (2 RT 284.) And C.C. testified he wore blue jean 

shorts and no hat. (1 RT 246–247.) The witnesses mis-remembered crucial 

details about the shooter, casting doubt on their ability to identify him later. 

Further doubt was cast on the eye-witness identifications by Dr. 

S.R., who testified to the unreliability of eye-witness identifications 

generally and also criticized the six-pack identification procedure used in 

this case. (3 RT 574–578, 582–584, 596–597.) 

Nor was the motive evidence clear. Although Appellant believed he 

was Sara’s father, he had never met her. (2 RT 348.) And Appellant told 

C.H. he missed his children—plural—and stated he had “two kids.”     (2 

RT 394–395.) Appellant had been involved in raising M.A.’s two 
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children during their four year relationship, and was trying to reunite with 

them at the time he talked to C.H.. (3 RT 696.) Appellant comments about 

missing his two children referred to C.H.’s children, not Sara, whom he 

had never met. 

Furthermore, video evidence suggested the shooter was not 

Appellant: The truck driven by the shooter was discovered on  

Avenue. (2 RT 244.) Surveillance video from a shop at the corner of 

 and  showed a man abandon the truck approximately two 

hours after the shooting. (2 RT 244, 3 RT 613, 616–617, 620–621, 627.) 

The man had tattoos on his calves, which Appellant does not, and trial 

counsel argued the video showed neck tattoos, which Appellant also lacks. 

(3 RT 770, 3 RT 809–810, 4 RT 952–953.) The shopkeeper estimated the 

man’s height as between 5' and 5'5", much shorter than Appellant 5 who is 

6', and stated he was wearing long blue shorts, matching C.C.’s description 

of the “blue jean shorts” which extend three inches below the knee worn by 

the shooter. (1 RT 245–246, 3 RT 769.) 

Finally, Appellant presented four witnesses who saw him at or near 

the time of the shooting. (3 RT 638, 650, 669, 732.) While not all of these 

witnesses could have been correct, the jury would have doubted whether all 

four were lying. 

In sum, the evidence showed three inconsistent and unreliable 

eyewitness identifications and that Appellant made comments about his “two 

kids” which referred to M.A.’s children, not K.Z.’s. Someone differing from 

Appellant’s description—but matching the shooter’s—abandoned the 

shooter’s car shortly after the shooting. And four witnesses testified to 
 

 

 

5Appellant’s height is taken from the Probation Report, (2 CT 399), 
but would have been visible to the jury in court. 
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Appellant’s whereabouts at or near the time of the shooting. On this 

evidence, there is more than an abstract possibility one or more jurors 

would have had a reasonable doubt whether Appellant was the shooter. 

The misconduct, however, prejudiced the jury against Appellant. The 

prosecutor’s improper “were they lying” question undermined J.B.’s 

testimony that Appellant was with her at the time of the shooting. The 

prosecutor undermined the burden of proof and presumption of innocence 

by telling the jury Appellant had been in custody, not allowed to see 

sunlight, for a year and half and that proof beyond a reasonable doubt means 

“common sense.” And the prosecutor inflamed the jury against Appellant by 

graphically detailing A.L.’s death, and against defense counsel by telling the 

jury he was intentionally trying to distract and confuse them. Each of these 

errors was bad enough individually, but as in People v. Hill, supra, the 

repeated instances of misconduct “created a negative synergistic effect, 

rendering the degree of overall unfairness to defendant more than that 

flowing from the sum of the individual errors.” (People v. Hill, 17 Cal.4th at 

847.) The errors affected the jury’s evaluation of the evidence, 

understanding of the law, and inflamed the jury against both Appellant and 

trial counsel. Given the weakness of the evidence against Appellant, these 

errors were prejudicial under any standard. 



IV.  A PREJUDICIAL PATTERN OF PROSECUTION ERROR1

DURING TRIAL REQUIRES REVERSAL.

The State is required to give a fair trial and when the prosecutor

errs in asking patently prejudicial questions or making similar

arguments to the jury, it undermines the process and sabotages the

right to a fair trial.  A prosecutor's final argument to the jury is a

critical address, coming as it does from a representative of the People

and at a critical time in the trial.  It "carries great weight and must

therefore be reasonably objective. [Citation]." (People v. Pitts (1990)

223 Cal.App.3d 606, 694.)  Illicit prosecution questions and argument,

"'"although worthless as a matter of law, can be 'dynamite' to the jury

because of the special regard the  jury has for the prosecutor, thereby

effectively circumventing the rules of evidence." [Citations.]'" (People

v. Hill, supra, 17 Cal. 4th at p. 828.)   “A prosecutor is held to a

standard higher than that imposed on other attorneys because of the

unique function he or she performs in representing the interests, and in

exercising the sovereign power, of the State.”  (People v. Hill, supra,

820.)

As will be shown, the cumulative impact of the prosecutorial

errors in this case  “so infected the trial with unfairness as to make the

1   Appellant uses the recommended description of “prosecution
error” for what is often labeled “prosecution misconduct.”  In People
v. Hill (1998) 17 Cal.4th 800, 823, fn. 1, the Supreme Court stated the
claim of prosecutorial misconduct is more properly called
prosecutorial “error.”  This is because a federal due process claim of
prosecution error does not turn on the existence of maliciousness or
malevolent intent; rather, it focuses on the adverse effect on the
appellant’s fair trial rights.  (Id., at 819.)

1



resulting conviction a denial of [14th Amendment] due process.” 

(Donnelly v. DeChristoforo (1974) 416 U.S. 637, 643.)

A.  The Errors During the Evidentiary Phase.

“Vigorous advocacy is admirable, but when it turns into a zeal

to convict at all costs, it perverts rather than promotes justice.”

People v. Daggett (1990) 225 Cal. App. 3d 751, 758.)

1.  Attacking Defense Counsel and the Expert Witness. 

Perhaps the most egregious error in the evidentiary phase

occurred during the prosecutor’s cross-examination of Dr. K.H..  

While Dr. K.H. was agreeing with the prosecutor’s questions about

the issues of memory and “back filling” (that is, when people have

amnesia due to an alcoholic blackout, they fill in the blanks of

memory with other sources, usually favorably to themselves), out of

the blue came the following irrelevant but highly prejudicial question

to Dr. K.H.:

Q: Well, you’ve testified for Mr. [T.W.] before in a rape trial 
where you talked about the victim- -

Mr. [T.W.]: Objection.  May we approach the bench, your
Honor?

The Court: Overruled.  (2RT 536.)

This question was objectionable on several levels: first, saying

that Dr. K.H. testified for defense counsel T.W. in a rape trial where

he “talked about the victim” was irrelevant.   Even when the court

mistakenly overruled the objection, the prosecutor did not follow

through to explain the relevance of those two points except to say,

“You’ve testified for [T.W.] several times before, haven’t you?” 
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(2RT 536.)  The two points were irrelevant, inflammatory and

prejudicial.  As will be shown, during final argument, the prosecutor

substantially exacerbated this error. 

2.  Suggesting Defense Counsel Told Appellant to Act on the
Stand.

While appellant was testifying about leaving the Arnold house,

the prosecutor asked if he recalled running across a front lawn.

Appellant replied he did not.   Then the prosecutor asked appellant if

he needed a moment.  Appellant answered “no” and appellant

apparently rubbed his head.  This brought on the following “question”

by the prosecutor:

Q: Did your defense attorney tell you to rub your head in terms
of preparing you for –

[T.W.]: Objection; argumentative

The Court: Overruled.2  (3RT 865.)

As to the above two issues, the law is clear: “It is improper to

ask questions which clearly suggest the existence of facts which

would have been harmful to the defendant, in the absence of a good

faith belief by the prosecutor that the questions would be answered in

the affirmative, or with the belief on his part that the facts could be

proved, and a purpose to prove them, if their existence should be

denied.” (People v. Lo Cigno (1961) 193 Cal. App. 2d 360, 388.)  

The prosecutor made no proffer to support either question and thus

2 Appellant then stated that the “only thing that [T.W.] has told
me is to be honest with the jurors.”  (3RT 866.)
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had no good faith belief in them.

Further, the questions baselessly stated that Dr. K.H. and

defense counsel were together in a rape trial (against the “victim”) and

meritlessly suggested defense counsel schooled appellant in acting on

the witness stand.  “A prosecutor commits misconduct if he or she

attacks the integrity of defense counsel, or casts aspersions on defense

counsel.”  (People v. Hill, supra, at 832; see also People v. Bain

(1971) 5 Cal.3d 839, 845-848 (prejudicial error for prosecutor  to

accuse defendant's attorney of fabricating evidence); People v.

Herring (1993) 20 Cal.App.4th 1066, 1075-1077 (reversible error to

argue defense counsel fabricated defense and suborned perjury).) 

Personal attacks on the integrity of opposing counsel constitute 

prosecutorial misconduct. (People v. Bell (1989) 49 Cal.3d 502, 538.) 
3.   Ridiculing Appellant’s Testimony Through Statements in the

Form of Questions Indicating Personal Disbelief.

S.C.’s father, appellant’s daughter, and appellant testified that

he was very close to S.C. and that the latter’s death about two months

before the May 30, 2008 incident was a great blow to him.  The

relevance to the defense was the cumulative impact of events in

appellant’s distant and recent past undergirded his depression.  (See

People v. Sorden (2005) 36 Cal. 4th 65, 79 fn 2, Werdegar, J.,

concurring and dissenting ["External stressors and significant life

changes, such as... death of a loved one ... also can result in a form of

depression known as adjustment disorder. Although periods of

adjustment disorder usually resolve themselves, occasionally they

may evolve into a major depressive disorder." (Health & Wellness

Resource Center, at http://infotrac.galegroup.com [as of June 23,
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2005].)"].)

These issues led to the following “question” of appellant

regarding S.C. by the prosecutor:

Q: You’d agree with me that it’s pretty pathetic if you’re using
the memory of a dead 17-year-old kid

T.W.: Objection

The Court: Stricken.  (3RT 840.)

During his testimony, appellant also discussed his sister’s

suicide.  This was a matter which understandably saddened him and

produced guilt feelings because he was not allowed to attend her

funeral due to his Naval obligations.  The prosecutor “asked:”

Q: You agree that’s pretty despicable if you were using that as
an excuse –

T.W.: Objection, argumentative, your honor.

The Court: Sustained.

T.W.: Your honor, I would ask for an admonishment. This has
been a couple of times.

Court: Let’s ask questions, please.  (3RT 861.)3

3  “An argumentative question is a speech to the jury
masquerading as a question. The questioner is not seeking to elicit
relevant testimony. Often it is apparent that the questioner does not
even expect an answer. The question may, indeed, be unanswerable.
.... An argumentative question that essentially talks past the witness,
and makes an argument to the jury, is improper because it does not
seek to elicit relevant, competent testimony, or often any testimony at

(continued...)
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After appellant denied that he had broken the sliding glass door

to gain entry to the Adam home, the prosecutor “asked:”

Q: This whole thing about, “Oh, the door was unlocked,” that
moment of clarity that you have in your mind, that’s just
another excuse that you’re feeding the jury?

T.W.: Objection; argumentative.

The Court: Sustained.  (3RT 862.)

Appellant’s testimony was that he was drunk when he went to

the Adam home and thus did not have a memory of all that took place. 

He did recall E.W.’s statement, “he’s got a gun” which caused him to

realize the stupidity of his situation and to immediately leave the

home.   The prosecutor “asked:” 

Q: Isn’t that convenient that all of a sudden, right after you’ve
committed the crimes, that that’s when you come to?

T.W.: Your honor, argumentative. It’s been – the same question
has been sustained before.

The Court: Sustained.  (3RT864-865.)

While the court sustained the three objections to the above three

errors, as argued below, the repeated nature of the conduct defied a

cure by such terse rulings.  Further, rulings did not deter the

prosecutor who made clear his personal disbelief in appellant’s

testimony in final argument.

B.  Continuing Errors In Final Argument:

3(...continued)
all.” (People v. Chatman (2006) 38 Cal.4th 344, 384.)
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Here, the prosecutor continued the errors from the evidentiary

phase as follows:

1.  Telling the Jury the Prosecutor Believed Appellant
Repeatedly Lied on the Stand.  

When arguing to the jury, the prosecutor told the jury he had

been taught to be very cautious in calling someone a liar.  He accused

appellant of lying during his testimony. He even said appellant lied

when he took the oath to tell the truth.

     Unfortunately, that [sliding glass] door, when you
shook it violently enough, would pop off.  ¶ That’s
another convenient memory that the defendant has, which
is not a memory.  It’s a lie.  That is a blatant and direct
lie.  ¶  I’ve always been told, “be careful when you use
the ‘L’ word.  Be careful when you use the word ‘lie’
because it has negative connotations.”   It’s a very strong
word. ¶  Unfortunately, what we saw from the defendant
when he took the stand was him sacrificing the last bit of
integrity that he had to try to fool you.  When he took his
hand, he swore to tell you the truth, he lied.  He lied
repeatedly.” (4RT 978.)

This was followed by an even more direct statement of personal

belief: 

I’ve always been taught since law school to don’t call
someone a liar, because it’s offensive, unless you know
they are lying.  ¶  There’s no doubt the defendant is lying
to you.  (4RT 1011.)

According to the prosecutor, appellant could not even have held

a sad memory about his deceased sister without it being “a lie:” As he

argued:  “And it’s pathetic.  It is despicable to bring in the memory of

a long-lost sister who took her own life 30 years ago.  Something

7



we’ve never heard before [evidently referring to it not being addressed

in the first trial].  You heard me ask, ‘We’ve talked about this before. 

You never once mentioned looking at her photo and had this grief

overcome you.’  ¶ What is that?  That’s part of the act.  It’s

despicable. It’s pathetic. It’s a lie.”  (4RT 993.) 

A prosecutor has no business using argument or cross-

examination as a basis to tell the jury he “knew” appellant lied. 

(People v. Hill, supra, 827-828.)4  "When a lawyer asserts that

something not in the record is true, he is, in effect, testifying.  He is

telling the jury: `Look, I know a lot more about this case than you, so

believe me when I tell you X is a fact.’   This is definitely improper." 

(U.S. v. Kojayan (9th Cir. 1993) 8 F.3d 1315, 1321.) 

It is improper to resort to epithets like "liar" or "perjurer.

(People v. Ellis (1966) 65 Cal.2d 529, 539-540; see also People v.

Conover (1966) 243 Cal.App.2d 38, 46 [noting the fundamental rule

prohibiting prosecutorial statement of disbelief of defense witnesses

especially when the accusation carries with it the "perjury" label];

People v. Johnson (1981) 121 Cal.App.3d 94 [reversing a conviction

4 See People v. Huggins (2006) 38 Cal.4th 175, 206-207: “it is
misconduct for prosecutors to vouch for the strength of their cases by
invoking their personal prestige, reputation, or depth of experience, or
the prestige or reputation of their office, in support of it. [Citations]
Specifically, a prosecutor's reference to his or her own experience,
comparing a defendant's case negatively to others the prosecutor
knows about or has tried, is improper.  [Citation]  Nor may
prosecutors offer their personal opinions when they are based solely
on their experience or on other facts outside the record.”
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where prosecutor calls defense testimony an "outright lie” as “it could

imply to the jury that defendant was willing to either suborn perjury or

to at least accept the benefits of false testimony.” (Id., 105.)].)

2.  Telling the Jury Appellant Lied About Which Gun he Put
Through the Door Based on Evidence Not in the Record and Because
Appellant Was “Coached.”   

The prosecutor argued that appellant had “those two guns, both

in the right pocket.”  (4RT 985.)    The prosecutor told the jury that it

was curious how both handguns ended in appellant’s right pocket, and

“I think it is because he used the .45 caliber, not the .38.  I think that’s

consistent with what the photographs show of how far the gun came in

and the barrel.  ¶ And I think that’s indicative of how smart this man

is.  He is a very, very intelligent man, and he knows–I asked him the

questions.  We charged him with assault with a semiautomatic

firearm.  So what does he do.   Well, no, it’s the .38 revolver, not the

.45.”   (4RT 985-986.)

But then, said the prosecutor, appellant was “not a good actor. 

And make no mistake, that was an act, members of the jury.  That was

coached.  That was trained.  That was an act.”  (4RT 986; italics

added.)

Neither of the two informations (both the first and amended

informations) charged assault with a semiautomatic firearm under

Penal Code § 245(b). (1CT 1-3; 14-16.)5  Thus, it was impossible for

5  The minutes reflect that the initial complaint charged a Penal
Code § 245(b) charge of assault with a semi-automatic firearm (2CT

(continued...)
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appellant to shape his trial testimony to meet charges not even leveled

against him.   

Further, the baseless allegation of “coaching” could only have

been referring to defense counsel, as had been specifically asked on

another point during cross-examination of appellant.  (See

subargument A2 supra.)   In People v. Stafford (1930) 108 Cal. App.

26, the prosecutor told the jury that certain conferences were had

between attorneys and witnesses in which witnesses were instructed

what to say.  This was held highly improper and undoubtedly

prejudicial to a fair and impartial decision by the jury.  There was no

evidence to substantiate that any such conversations took place.  The

convictions were reversed. (Id. at 28)

Here, the continual theme of the prosecution cross-examination

was that appellant “made up” his defense in the last few months prior

to trial.  (3RT 860, 862.)  He asked early in cross-examination of

appellant “How much time have you spent working on your testimony

with T.W.?”  He also asked if T.W. had suggested looking at the jury

and keeping eye contact and “those type of things.” (2RT 685.) It thus

would have been clear to the jury to whom the prosecutor was

referring to as the “coach” of the allegedly mendacious testimony –

defense counsel. 

3.  Accusing Dr. K.H. of Belatedly Writing a Report and Giving

5(...continued)
386), but that charge was not alleged in either of the informations. 
The only reference to it was on cross-examination of appellant where
he was asked if he referred to the .38 because he was initially charged
with a “PC 245(b).” Appellant replied, “no.”  (2RT 687.)
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Testimony Solely for Money Rather than on the Merits of his Findings. 
 

Dr. K.H. testified that appellant:  was very drunk the night of

May 30, 2008 (2RT 587); was a person suffering depression and had

been on medication for a decade (2RT 523); manifested behavior

“consistent with somebody who is depressed and has self-medicated

with alcohol” (2RT 530); and had an obsessive rumination about

Jaime Arnold that night that he could not control.  (2RT 573.)

The prosecution criticized Dr. K.H. on a variety of grounds, but

crossed the line of fairness in arguing that he would testify to an

“excuse,” unsupported by evidence, in return for money. Expert

witnesses are subject to proper cross-examination just as is any other

witness, but it is error to argue that the defense expert’s testimony was

false based on monetary payment.  Accusations of witness dishonesty

and greed here were unsupported, excessive and prejudicial (see, e.g.,

People v. McGreen (1980) 107 Cal.App.3d 504, 514-5196 [reversal in

part based upon prosecutor’s accusation that a defense expert sold his

credentials and was a "habitual and chronic liar"-- even without

defense objection]; People v. Medina (1990) 51 Cal.3d 870, 895,

citing McGreen, supra, at 517, but holding failure to object waived

issue on the facts of that case].)

While it is fair to ask witnesses about their compensation to

show bias (People v. Parson (2008) 44 Cal.4th 332, 362-363), the line

is crossed when the prosecution argues opinions were made up for

6 Overruled on another ground in People v. Wolcott (1983) 34
Cal.3d 92. 
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compensation.  (State v. Smith (N.J. 2001) 167 N.J. 158, 188, 770

A.2d 255 [“On this record, we are persuaded that the prosecutor's

egregious comments that the defense experts may have 'shaded their

testimony' in the hope of future employment requires a new trial. We

note that the prosecutor's comments resulted in an immediate

objection by defense counsel, followed by an attempted curative

instruction”].)

Here, the prosecutor argued that Dr. K.H. is “being paid a lot of

money to come in and give his opinion to spin.... His entire opinion is

based on what the defendant told him.”  (4RT 1001.)7  But Dr. K.H.

“isn’t a man looking for the truth... This was a man looking for an

excuse, and he found one.”  (4RT 1002.)  He did not write a report

until trial because “[h]e doesn’t want his opinion being critiqued,

having me go out and talk to someone who would counter what he’s

saying.  That’s why.  It’s part of the game.”  (Ibid.)

The prosecutor criticized Dr. K.H. for not preparing a report

until June 28th, 2009 and not recording his interview with appellant. 

(4RT 1003.)   That too was unfair.8  Prior to trial, the record reflects

7  This was a misstatement given that Dr. K.H. formed his
opinion also based on vast experience as a psychiatrist and his review
of the records of the case (police reports and tape recordings). 

8  It is prosecution misconduct to argue to the jury about a lack
of defense evidence which prosecutor had successfully excluded
outside jury's presence.  (People v. Verona (1983) 143 Cal.App.3d
566; People v. Castain (1981) 122 Cal.App.3d 138; People v.
Hernandez (1977) 70 Cal.App.3d 271, 279-280.)  Here, the prosecutor
misleadingly argued about an alleged late report that was generated at
his insistence where the expert had offered more intense scrutiny by

(continued...)
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the following discussion about prosecution access to Dr. K.H..  T.W.

stated that prior to trial Dr. K.H. twice called the District Attorney’s

office to make himself available for an interview.   T.W. thereafter

received a call from the prosecutor stating, “I don’t want to talk to Dr.

K.H.; now I want him to write a report.”   (1RT 57-58.)  T.W. then

suggested a pre-trial hearing where Dr. K.H. would testify and answer

any and all prosecution questions.  (1RT 58.)  The prosecutor

responded, “I understand that he [the defense] made Dr. K.H.

available,” but that he did not want to interview him for fear of

becoming a witness, and he would have to have an investigator to be

there for potential impeachment.  This, he said, was too complicated. 

(1RT 59.)   At first, the prosecutor stated the pre-trial hearing would

be “fine,” but then stated he would prefer a written report.  (Ibid.)  

The court then instructed T.W. to “have him do a written report and

fax it to counsel by the close of business on Monday.”  (Ibid.)

In the face of this record, to argue to the jury that Dr. K.H. did

not write a report until trial in order to avoid criticism and as part of a

“game” was both disingenuous and false given Dr. K.H.’s pre-trial

calls to the prosecutor to invite a personal interview (which could

have been recorded) as well as the offer of sworn pre-trial testimony.

It was thus constitutionally unfair to argue that Dr. K.H.’s

testimony was shaped simply to get a fee irrespective of the merits of

his findings and to dodge criticism by not writing a report until very

8(...continued)
way of a pre-trial interview and/or sworn testimony.  (1RT 57-59.)  
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late in the trial process.  “He got paid seven grand to meet for two

hours with the defendant and come up with an excuse.  That’s what he

did.”  (4RT 1004.)

4.  Giving Evidence to the Jury in Final Argument About Seeing
the Bulge in the Pants.

During trial, appellant wore the work pants he wore on May 30,

2008 as a demonstration that the pants could easily accommodate the

two handguns in the pockets and to demonstrate why they would not

have been noticed on appellant’s first entry to the Adam home.   (The

prosecutor’s argument was that he went home and armed himself and

then returned with them to the Adam home (3RT 861) while appellant

testified he absentmindedly had them in his pants on both trips. (3RT

836.))   

During the trial demonstration, the prosecutor noted for the

record, “The witness has now placed the two firearms inside his pants

pockets.  (2RT 677.)  Appellant testified that the “last time that I recall

putting the guns in my pocket, I had a .38 in my left pocket and I had

the .45 in my right pocket.”  (2RT 677-678.)   But during final

argument, the prosecutor stated, “I don’t know if those pockets are the

same... I would submit to you that when the defendant was walking

by, I could see the bulges through lining, regardless.”  (4RT 1071;

italics added.)

Again, as already noted, prosecutorial testimony about facts not

in the record is improper.

5. Arguing that Sentencing Should Not be Considered in Such a
Way as to Make Sure it Was Considered by the Jury.
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Jurors are instructed not to blend penalty considerations into the

decision they have to make on guilt or innocence.  (4RT 1088; see

People v. Shannon (1956) 147 Cal.App.2d 300, 306.)  Yet, this jury

could hardly escape blending the two concepts given the statements of

the prosecutor about sentencing.  He told the jury: “Your job isn’t to

decide whether or not he’s [appellant] a good or bad guy.  That’s

something for the judge to do at sentencing ¶ Your job is to decide

whether or not he broke the law.  The judge is the ultimate person who

gets to consider all that stuff.  That’s a sentencing issue.”  (4RT 1068.)

As to the defense evidence, “That stuff is for the judge to consider at

sentencing.”  (Ibid.) He argued that the defense presented by appellant

was a “charade,” but it is “something that won’t be a charade when

the judge considers sentencing....”  (4RT 1071.)

Actually, there was little the judge could consider at sentencing

given the mandatory prison sentence resulting from the prohibition of

probation under Penal Code § 1203.06 for use of a firearm.  As the

court stated at sentencing, it could find no “evil purpose” in

appellant’s conduct (5RT 1232), and that probation, if permitted,

“certainly would have been considered...in many respects, public

safety would better be served by a grant of probation.”  (5RT 1233.) 

This was especially true for a family man with no record, steady

employment, and an outstanding record of service in the Navy with

“commendations and citations for his humanitarian efforts.”  (5RT

1235.)

6. Arguing that the Jury’s “Rights” Were to Find Appellant
Guilty to Hold Him Accountable.
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Equally wrong was the prosecutor’s argument that the jury had

“rights.” And one of those rights was to make sure the community

gets “justice.”  “You equally have rights as a jury.  Your right is to

make sure that the community gets justice.  Your right is to hold him

accountable for his actions.... He will be held accountable.  Those are

your rights when you find him guilty of all three counts and the

allegations.  (4RT 1013.)

The jury should not be considering its so-called “rights” in a

criminal trial.  Jurors are not on trial. They do not have “rights” like a

party to a lawsuit.  They have a duty to follow the law and apply the

facts in coming to a verdict. Telling the jury their “rights” are

executed when they make sure the community gets justice by

convicting appellant detracts from its duty.  It erroneously suggests

they have a vested interest in finding the defendant guilty, thereby

putting the jury in the position of a party and adversary.9   It is nothing

more than an inflammatory deflection of the trier of fact from its

appointed duty -- to find facts and apply the law to those facts.  Other

such appeals have been held erroneous. (People v. Adams (1939) 14

Cal.2d 154, 161-2 [in child molestation case, prosecutor referred to

another notorious similar case and implored jury to "render a verdict

such as you will be proud of"]; People v. Mendoza (1974) 37

Cal.App.3d 717, 727 [appeal to jury to "take Mr. Mendoza off the

streets"]; People v. Hail (1914) 25 Cal.App. 342, 357-8 [telling jurors

9  While it is proper to argue that if each element is proven the
jury has the duty to convict, it is not proper to tell jurors of a duty to
convict without explicitly tying it to evidentiary proof.  (U.S. v.
Sanchez (9th Cir. 1999) 176 F.3d 1214, 1224-1225.)
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they will be afraid to meet their fellow men if they acquitted

improperly had the effect of putting the jurors on trial].)

7.  Arguing that the Exercise on the Right of Cross-+
Examination on the “Vulnerable Victim” Was a Defense Distraction.

The prosecutor argued that T.W. put every witness to the test

including: “Ms. [Adam].  She’s a vulnerable victim.  She tried to do

her best to tell the truth.  I sincerely – well, I think her testimony

sincerely showed that to you.  ¶ And he had her on the stand for three

or four hours asking about every single little detail about a door.  Why

do you do that?  It’s just distraction.  It’s distraction.  It’s his job.  I

get it.  I understand it.  But it’s distraction. ¶  She didn’t even lock that

dining room door.  Why is T.W. asking her 25 questions about it? She

doesn’t know.  Well, he sees an opportunity and he’s going to take

advantage of it.”   (4RT 1012-1013.)

The right of cross-examination is an important right in the

justice process.  It is, as Wigmore has stated, the “greatest legal engine

ever invented for the discovery of truth.” (5 Wigmore on Evidence

(Chadbourne rev. ed. 1974) § 1367, p. 32.)  But the prosecutor

unfairly chastised T.W. for exercising that constitutional right on

behalf of his client simply to attack a vulnerable victim.  (Compare

Burns v. Gammon (8th Cir. 2001) 260 F.3d 892, 896, a rape case,

defense counsel was held ineffective failing to object to the

prosecutor's improper closing argument asking the jury to consider

that the defendant, by going to trial, forced the victim to take the stand

and relive the attack.)

  8.  Arguing Dr. K.H. and Appellant’s Counsel Had Attacked a
Rape Victim in a Prior Trial.  
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But Dr. K.H....he did have to at least give some of this
stuff, because he testified for T.W. before about it when
they were attacking a victim in a rape trial about back
filling.10  And his words were, “more often that not,
people do it in a favorable way, though.”

Continuing, the prosecutor told the jury that Dr. K.H.: 

was talking about that rape by intoxication victim, the
one who, according to his opinion, could completely give
consent, she was just back filling.

T.W.: Your Honor, Objection

The Court: Sustained.  Ladies and gentlemen, disregard the last
comment, please.

T.W.: And the earlier comment.  He’s done it twice in a row.

The Court: The earlier comment I think was supported by the
evidence.  (4RT 1006; italics added.)

Suffice it to say, this argument was outrageous, irrelevant and

not supported by the record.  The court was mistaken in asserting that

“the earlier comment” was supported by the evidence.  The

prosecutor’s statement was that Dr. K.H. had “testified for T.W.

before about it when they were attacking a victim in a rape trial about

back filling.”  (4RT 1006.)  As noted in the argument on errors in the

evidentiary portion of the trial, Dr. K.H. never testified that he and

T.W. attacked a rape victim in a prior trial.  Thus, it was error for the

court not to tell the jury to disregard the first, more offensive

10  Of course, there was no evidence about Dr. K.H. and T.W.
attacking a rape victim.

18



statement.

Later in the trial, however, the court thought better of its

position and raised the issue.

I want to revisit an objection that T.W. made during Mr. L.N.’s
opening argument...to attack a victim in a rape trial.  I sustained
T.W.’s objection.11 (4RT 1061.)

The court recognized that the subject was “not relevant, and

indeed, may border on prejudicial misconduct, in my view, however,

unintended that might have been, to suggest that this occurred in an

effort to attack a rape victim....  If it is requested, I would certainly

entertain the giving of a further instruction on this issue. (4RT 1062.)

Counsel for appellant said the matter “gives me great concern.”  (4RT

1063.)  The court stated it would address the issue in instructions.

(4RT 1065.)

The court instructed the jury as follows:

    At this time I’m going to strike an item or two of
evidence and also a statement that was made by Mr.
[L.N.] [the prosecutor] during his argument.  As we
know, the arguments of counsel are not evidence;
however, I’m going to direct that you not consider these
matters in any way in your deliberations.

    There was some evidence that Dr. [K.H.] testified that
in a previous case he had made the statement during
testimony in that case that people tend to back fill their
memories, and, when they do so, they tend to do it in a
way that is favorable to themselves or make themselves
look favorable.  I’m sure you remember that testimony.

11  Only as to the last, and less offensive comment about the
alleged rape victim.
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   There also may have been evidence given by Dr. [K.H.]
back when that questioning was occurring to the effect
that he made this statement while testify in the defense of
a rape case.  Also, as you know, during argument Mr.
[L.N.] referred to that statement.  I believe he referred to
it twice.  I believe once he said it was in defense of a rape
case and the other time he said words to the effect that
Dr. [K.H.] had made that statement while they were
attacking a rape victim.

   Ladies and Gentlemen, any reference, either in Dr.
[K.H.]’s testimony or in Mr. [L.N.]’s argument that it
was a rape case or a sexual assault case or that it was
attacking a rape victim, is stricken.   You must treat those
things as if they were never said. Please do not consider
those references or allow them in any way to affect your
deliberations. (4RT 1083-1084.)

  You may consider Dr. [K.H.]’s testimony about the
back filling and how it occurs.  You may consider the
fact that he told you he had been retained by defense
counsel, including [T.W.] in the past, as he has been
retained by prosecuting agencies in the past; however,
you must not infer that there was anything improper
about the defense of that other case, and you must
disregard any emotions that might be triggered by the
notion of defending a person charged in a sexual assault
case.  (4RT 1084-1085; italics added.)

  The bottom line is, Ladies and Gentlemen, you need to
assess the evidence in this case without any emotions
being triggered by the term “rape case” or “rape victim.” 
Can everybody do that?  Of course, you can, and I see all
affirmative responses.  (4RT 1085.)

While a valiant effort to save the trial, the court’s instruction

only reminded the jury of the prosecutor’s prejudicial statements

about the purported “attack” on the rape victim by Dr. K.H. and T.W.
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during questioning and in final argument.  

Sometimes prosecutorial conduct is so egregious that, as here,

even when the trial court interjects an admonition telling the jury to

ignore the prosecutor's comments, it will not be enough to save a

conviction. In People v. Brophy (1954) 122 Cal.App.2d 638, defense

counsel argued the prosecution had not produced a bullet which

should have been at the scene.  This was true -- no bullet had been

introduced.  However, during final argument, the prosecutor produced

a bullet.  The defense objected and the trial court told the jury to

ignore the bullet.  In reversing the conviction, the appellate court

noted the prosecutor's comments were "so highly prejudicial that no

admonition of the trial judge to disregard it could erase from the

minds of the jurors the undoubted electric effect" of the bullet's

production. (Id., at 652.) (See also People v. Wells (1893) 100 Cal.

459 [reversing even though the objections to the content laden

improper questions by the prosecutor were sustained]; cf., Donnelly v.

DeChristoforo (1974) 416 U.S. 637, 644 [“some occurrences at trial

may be too clearly prejudicial for such a curative instruction to

mitigate their effect”].)

In People v. Johnson (1981) 121 Cal.App.3d 94, the prosecutor

told the jury he had personally investigated the case and found the

testimony of a defense witness on a certain point to be an outright lie. 

There was no objection to this argument.  The appellate court

concluded an objection and curative admonition would not cure the

harm: “While judicial  admonition may have lessened the impact of

such argument, we cannot conceive of an admonition that would have
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unrung this particular bell. We thus consider whether the argument

was prejudicial to defendant.”  (Id., at p.104.) 

In People v. Gomez (1957) 152 Cal.App.2d 139, the appellate

court ruled that a trial court’s striking of evidence of the defendant’s

juvenile prior conviction and instruction that the jury disregard it did

not escape reversible error:

The evidence concerning defendant's juvenile court
proceeding (including unnecessary details even if it had
been a felony conviction) was presented to the jury early
during the cross-examination. It stayed in throughout the
remainder of defendant's cross-examination until the next
morning. We cannot say that striking this evidence from
the record and admonishing the jury to ignore it operated
to erase its effect from their minds. It went in not without
objection but even if it had, the prejudicial effect must
have remained. (Id., at 145.)  

Here, the “rape victim” issue came in on Dr. K.H.’s cross-

examination on July 2, 2009.  (2RT 502, 536.)  The argument by the

prosecutor occurred on July 7, 2009 at 9 a.m..  (4RT 975.)  The

instruction to the jury occurred near the end of instructions in the

afternoon of July 7, 2009.  (4RT 1061, 1083.) Thus, the “rape victim”

issue was before the jury five full days before the court gave its

attempted curative instruction.

People v. Purvis (1963) 60 Cal.2d 323, 346, aptly notes not all

curative instructions can cure the prejudice from egregious

prosecution questioning and argument:

The Attorney General does not deny the assertion that the
facts in reference to this incident could not be proved and
that the record on the two previous appeals showed that
this was so, but limits himself to the assertion that all
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prejudice was cured by the admonition of [the] court to
the effect that statements of counsel are not evidence.  Of
course, such statements of fact, followed by no offer of
proof, constituted misconduct.  (People v. Perez, 58
Cal.2d 229).  In the present case the prosecuting attorney
was told by the court that he had better not state that
which he could not prove.  Nevertheless the statement 
was thereafter repeated.  If prejudice of this type of
misconduct may be removed in the manner suggested,
reversal could never be predicated on the most deliberate
misstatement of fact in an opening statement.  Here the
challenged statement was not inadvertent. 

The court’s belated instruction cannot be deemed to have

magical curative powers over the inflammatory and prejudicial

assertions by the prosecutor that Dr. K.H. and defense counsel

attacked a rape victim in another trial.   Even if the instruction were

entirely on the mark, "there are some contexts in which the risk that

the jury will not, or cannot, follow instructions is so great, and the

consequences of failure so vital to the defendant, that the practical and

human limitations of the jury system cannot be ignored." (Bruton v.

U.S., (1968) 391 U.S. 123, 135.)

As stated in People v. Lyons (1956) 47 Cal.2d 311, some:

misconduct is of such a character that it cannot be purged
of its harmful effect by an admonition, it will be
considered as a possible ground for reversal in cases
where the jury has been admonished, as well as in cases
where no objection was made or admonition requested on
behalf of the accused. In either situation, where the case
is closely balanced and guilt has not been so clearly
established as to render it improbable that the harmful
effect of the misconduct may have turned the scales
against the accused, such misconduct has consistently
been deemed ground for reversal. (Id. at 318). 
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C.  All The Prosecution  Errors are Reviewable on Appeal.  

Appellant objected to all of the evidentiary questions identified

in subargument A,12 but only to the Dr. K.H. issue during the

prosecutor’s final argument in Part B.  In isolation, the failure of

counsel to object generally waives the issue on appeal. (People v.

Samayoa (1997) 15 Cal.4th 795, 841; People v. Gionis (1995) 9

Cal.4th 1196, 1215.)  There are two reasons why the unobjected to

issues are reviewable here: the conduct would not have been cured by

admonitions, or trial counsel was ineffective for failing to object

because the challenged arguments prejudiced him.

1.  The number of errors cited warrant reversal because
admonitions would not (and when given did not) cure the harm.   

People v. Johnson, supra, 121 Cal.App.3d 94, is instructive.

The prosecutor told the jury he had personally investigated the case

and found the testimony of a defense witness a lie. Despite the lack of

objection, the appellate court concluded that an objection and a

judicial admonition would not cure the harm. (Id., at 104.) The error

was of federal constitutional magnitude because the comment was a

statement of the prosecutor's own personal knowledge.  

If the prosecutor desired to place a denial before the jury
he should have called the witness in rebuttal where her
denial would have been under oath and she would have

12  As well as others: see 3RT 843: prosecutor asks appellant to
testify whether E.W.’s testimony is “wrong” because E.W. testified he
was positive he locked the sliding door; objection sustained as
speculative and argumentative; see also 3RT 850 “It’s just a
coincidence that that’s the same time [after he heard E.W. say he had
a gun] we can hear the police sirens in the background coming to the
home?”  Argumentative objection sustained.
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been subject to cross-examination on the issue.  By not
doing so and instead telling the jury that she would deny
the accusation the prosecutor violated defendant's right of
confrontation.  (121 Cal. App.3d 104.)

As this court stated in People v. Estrada (1998) 63 Cal.App.4th

1090, 1100, when: “the misconduct is part of a pattern, when the

misconduct is subtle and when multiple objections and requests for

mistrial are made, we conclude it proper for a reviewing court to

consider the cited misconduct in evaluating the pattern of

impropriety.” 

One reason the courts have given for not requiring an objection

to every instance of misconduct is that: “[W]here improper comments

and assertions are interspersed throughout trial and/or closing

argument, repeated objections might well serve to impress upon the

jury the damaging force of the misconduct. (People v. Kirkes (1952)

39 Cal.2d 719, 726 [249 P.2d 1].) In such a situation, admonitions will

not generally cure the harmful effect of such misconduct. (Ibid.)” 

(People v. Pitts (1990) 223 Cal.App.3d 606, 692.)  

2. If counsel failed to protect appellant client from the
prosecution's improper arguments, appellant received ineffective
assistance of counsel under the Sixth Amendment to make the issues
reviewable.
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If objections to all errors were needed for review on this appeal,

then trial counsel was ineffective for failing to object to the cited

prosecutorial errors and the issues are reviewable on that basis.

(Strickland v. Washington (1984) 466 U.S. 668.)   In People v.

Fosselman (1983) 33 Cal.3d 572, Fosselman's trial attorney failed to

object to the prosecutor's improper arguments to the jury, thus

waiving the issue.  The Court held the issue of ineffectiveness for

failure to object to the prosecution argument was cognizable if the

error denied Fosselman effective assistance of counsel. (Id. at 581.)

The courts of this state have held an appellant may obtain

merits review even without addressing the predicate of

ineffectiveness.  In People v. Crittenden (1994) 9 Cal.4th 83, 146, the

court held that defense counsel waived issues of prosecution

misconduct for failure of trial counsel to object, but then reviewed the

issues: “Nonetheless, in view of the potential claim that counsel's

failure to object on the specific grounds urged on appeal denied him

his rights under the state and federal Constitutions to the effective

assistance of counsel, we review these claims on the merits.”  

In People v. Rivera (2003) 107 Cal.App.4th 1374, 1379, the

court similarly held: "Because appellant contends that any waiver

would constitute ineffective assistance of counsel, we will consider

appellant's contention.”  The issue is reviewable for the same reasons

here.  Counsel could have no supportable tactical reason for failing to

object to all the errors cited above.

All of the errors in this argument should be addressed on the

merits.
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D.  Cumulative Prejudice From Prosecution Error.

Appellant’s next argument is that the cumulative errors at the

trial were prejudicial.  On this issue of prosecution error, the Supreme

Court has specifically held that "the sheer number of instances of

prosecutorial misconduct and other legal errors raises the strong

possibility the aggregate prejudicial effect of such errors was greater

than the sum of the prejudice of each error standing alone."  (People v.

Hill, supra, 17 Cal.4th at 845.)

Under California law, improper prosecutorial argument

constitutes prejudicial error when it is reasonably probable that, absent

the misconduct, the jury might have reached a result more favorable to

the defendant.  (People v. Bain (1971) 5 Cal.3d 839, 849). "`An

important element of a fair trial is that a jury consider only relevant

and competent evidence bearing on the issues of guilt or innocence.'"

(People v. Castro (1985) 38 Cal.3d 301, 313, quoting Bruton v. United

States (1968) 391 U.S. 123, 131 n. 6.) Appellant was denied his due

process right to a fair trial by the errors cited in this argument.

Reversal is required.13  

Here, the extended jury deliberations,14 jury notes,15 and

13 In  In violation of the U.S. Constitutional guarantees of the
Fourteenth Amendment, and Article I, sections 7 & 15 of the
California Constitution.  Here, the errors “so infused the trial with
unfairness as to deny due process of law.” (Lisenba v. California
(1941) 314 U.S. 219, 228.) 

14  E.g., People v. Woodard (1979) 23 Cal.3d 329, 341 (six
hours of deliberation); People v. Rucker (1980) 26 Cal.3d 368, 391
(nine hours); People v. Collins (1968) 68 Cal.2d 319, 332 (eight

(continued...)
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previous hung juries,16  are factors demonstrating the closeness of the

case. They are tangible evidence of how easily the prosecution’s

comments would have tipped the scales from the previous hung jury

to one of conviction. 

In such a close case, any substantial error discrediting the

defense or corroborating the prosecution must be considered

prejudicial.  (People v. St. Andrew (1985) 101 Cal.App.3d 450, 465,

quoting People v. Gonzales (1967) 66 Cal.2d 482, 494, and People v.

Briggs (1962) 58 Cal.2d 385, 407; see also People v. Newson (1951)

37 Cal.2d 34, 46 [“When the case against a defendant is a close one,

an error which otherwise would not be prejudicial may justify a new

trial.”].)

14(...continued)
hours);  Lawson v. Borg (9th Cir. 1995) 60 F.3d 608, 612 (five day
deliberation); U.S. v. Kojayan (9th Cir. 1996) 8 F.3d 1315, 1323
(deliberations over two days).

15 E.g., People v. Williams (1971) 22 Cal.App.3d 34, 40.
16 E.g., People v. Brooks (1979) 88 Cal.App.3d 180, 188.
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required elements of premeditation and deliberation in violation of 

appellant’s federal constitutional right to due process.  (In re Winship 

(1970) 397 U.S. 358, 364 [90 S.Ct. 1068, 25 L.Ed.2d 368].)  The remedy 

for this error is that appellant’s conviction for first degree murder must be 

modified and reduced to second degree murder.  (§§ 1181, subd. (6), 1260.)      
 
II. THE PROSECUTOR COMMITTED PREJUDICIAL MISCONDUCT BY 

REPEATEDLY MISSTATING AND INCORRECTLY ILLUSTRATING 
THE DEFINITION OF PREMEDITATION AND DELIBERATION 
DURING CLOSING ARGUMENT.    

A conviction for premeditated and deliberated murder requires proof 

that the defendant premeditated, deliberated, and intended to kill.  (§ 189.)  

As explained in detail below, the prosecutor in the instant case repeatedly 

misdescribed these elements to the jury during closing argument.  The 

prosecutor told jurors that the elements of premeditation and deliberation 

are satisfied when a defendant has “a chance” to think about the 

consequences “in some way,” and that premeditation and deliberation can 

occur in a split second.  (2RT 418-420.)  The prosecutor’s 

mischaracterization of the law on these points was illustrated with dramatic 

and persuasive-sounding analogies that incorrectly confused the critical 

distinction between the premeditation and deliberation of an intended 

consequence, on the one hand, and the conscious disregard of a known risk, 

on the other.  (2RT 401-402, 419-420.)  Defense counsel inexplicably did 

nothing in response.  (2RT 401-402, 418-420, 424, 426-443.)       

It is misconduct and reversible error for a prosecutor to misstate the 

law during closing argument.  (People v. Hill (1998) 17 Cal.4th 800, 829, 

830, overruled on another ground in Price v. Superior Court (2001) 25 
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Cal.4th 1046, 1069, fn. 13.)  This is true under both state and federal law 

even if the prosecutor was mistaken and acted in good faith.  (People v. 

Bolton (1979) 23 Cal.3d 208, 213-214.)  Appellant’s conviction must be 

reversed. 

A. Standard Of Review. 

Prosecutorial misconduct is subject to independent review.  (People 

v. Cromer (2001) 24 Cal.4th 889, 900-901.)  An appellate court also 

reviews rulings affecting a defendant’s constitutional rights independently.  

(People v. Seijas (2005) 36 Cal.4th 291, 304.) 
 
B. The Issue Is Cognizable On Appeal And Should Be   

  Addressed.   

Trial counsel did not object to the prosecutor’s misstatements of law 

and misleading illustrations.3  Although the failure to object to 

prosecutorial misconduct during closing argument generally forfeits the 

issue on appeal, the Court should exercise its inherent discretion to consider 

the issue.  (People v. Williams (1998) 17 Cal.4th 148, 161, fn. 6; People v. 

Johnson (2004) 119 Cal.App.4th 976, 984.)   

As will be demonstrated, the prosecutor’s misstatements of law and 

improper illustrations addressed appellant’s state of mind right before John 

Doe was run over, the most critical issue in dispute at trial.  Although the 

arguments were constitutionally deficient, they would have seemed logical 

and intuitively appealing to a non-lawyer.  The arguments in addition were 

directed toward lightening the prosecution’s burden of proof with respect to 

                                           
3 Defense counsel’s failure to object is addressed separately in Argument 
III, post. 
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two required and disputed elements, yet unaccountably went uncorrected by 

defense counsel.  The impropriety and legal inaccurateness of the 

arguments moreover presents a pure question of law.  (Arguments II.D, 

II.E, post.)     

The Court has discretion to consider pure questions of law based on 

undisputed facts for the first time on appeal.  (Hale v. Morgan (1978) 22 

Cal.3d 388, 394.)  The Court is additionally empowered to address an error 

for the first time on appeal for the purpose of forestalling a habeas claim for 

ineffective assistance of counsel.  (People v. Crittenden (1994) 9 Cal.4th 

83, 146; see Argument III, post.)  The Court further has discretion to 

address important matters of public policy, such as the constitutionally 

deficient but superficially attractive arguments that occurred here, which, if 

the Court does not step in and correct, have widespread potential for 

repetition.  (Hale, supra, 22 Cal.3d at p. 394; People v. Morgan (2007) 42 

Cal.4th 593, 604 fn. 6; People v. Allen (1974) 41 Cal.App.3d 196, 201.)  

The Court should exercise this discretion. 
 
C. Critical Definitions:  Intent to Kill, Premeditation And  

  Deliberation, Conscious Disregard For Human Life.   

As noted, first degree murder based on a premeditation-and-

deliberation theory requires proof by the prosecution of an unlawful killing 

that was willful, deliberate, and premeditated.  (§189.)  It is axiomatic that 

all three elements must be proved beyond a reasonable doubt.   

To that end, it is well settled that the definition of the required 

element of “willfulness” in this context is that the defendant formulated the 

specific intent to kill.  While a mens rea of either intent to kill or conscious 
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disregard for human life can support a conviction for second degree 

murder, premeditated and deliberated murder can be established only if the 

defendant harbors the specific intent to kill.  (§ 189; see People v. Catlin 

(2001) 26 Cal.4th 81, 149; compare Nieto Benitez, supra, 4 Cal.4th at pp. 

106-107 [“The mental component [of implied malice] involves an act 

‘deliberately performed by a person who knows that his conduct endangers 

the life of another and who acts with conscious disregard for life’”] 

[citation omitted].)        

Turning to the definitions of premeditation and deliberation, it is also 

well settled that the definition of these two elements is not coextensive with 

the definition of specific intent to kill.  (E.g., Bender, supra, 27 Cal.2d at p. 

181 [“[M]ere intent to kill is not the equivalent of a deliberate and 

premeditated intent to kill”].)  Premeditation and deliberation require 

“substantially more reflection; i.e., more understanding and comprehension 

of the character of the act than the mere amount of thought necessary to 

form the intention to kill.  Consequently, an intentional killing is not first 

degree murder unless the intent to kill was formed upon a preexisting 

reflection and was the subject of actual deliberation and forethought.”  

(People v. Van Ronk (1985) 171 Cal.App.3d 818, 823 [emphasis added].)  
 
D. The Prosecutor’s Closing Argument Repeatedly Diluted 

And Understated The Meaning Of The Required 
Elements Of Premeditation And Deliberation In A Way 
That Was More Than Reasonably Likely To Be Accepted 
And Adopted By Jurors. 

Under state law, “[a]lthough counsel have ‘broad discretion’ in 

discussing the legal and factual merits of a case, it is improper to misstate 
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the law.”  (People v. Katzenberger (2010) 178 Cal.App.4th 1260, 1266 

[citations omitted].)  Under federal law, improper argument by the 

prosecutor violates the federal Constitution when it “so infect[s] the trial 

with unfairness as to make the resulting conviction a denial of due 

process.”  (Darden v. Wainwright (1986) 477 U.S. 168, 181 [106 S.Ct. 

2464, 91 L.Ed.2d 144]; U.S. Const., 14th Amend.)  When a claim of 

prosecutor misconduct focuses on comments to the jury, “the question is 

whether there is a reasonable likelihood that the jury construed or applied 

any of the complained-of remarks in an objectionable fashion.”  (People v. 

Zurinaga (2007) 148 Cal.App.4th 1248, 1258 [citations omitted].)     

Here, the prosecutor made four major legal errors in his discussion 

of premeditation and deliberation each of which individually and 

cumulatively constitutes reversible error under both the state and federal 

standards.   

First, the prosecutor incorrectly told the jury that the meaning of 

“deliberation” in the context of first degree murder was qualitatively 

different from the meaning of the word “deliberation” in the context of jury 

deliberations, when it is not, and that any thought at all about the 

consequences of acting was sufficient to satisfy the prosecution’s burden of 

proof: 
 
These terms are not complicated.  Premeditation simply 
means before.  He did it before, “pre,” before meditated.  
“Deliberate” means he thought about it.   
 
There is a difference here.  We think of the word deliberation, 
like the jury, you’re going to be deliberating this case pretty 
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soon.  We think of that term as taking a step back, thinking 
about it, being rational, away from the heat of the moment.  
 
What should we do here?  What is the right thing to do, that is 
what we think about deliberation, that is not what this law is 
for, because if that first part was true, we would no longer 
have murders, because if everybody deliberated on what they 
were about to do, take a step back, is it worth it?  Why do I 
need to run over this man?  Why do I need to murder this 
man?  Nobody would do it.  But that is not what it means.  It 
simply means that he thought about the consequences in some 
way.   

(2RT 418-419.)   

This portion of the prosecutor’s argument is a dangerously 

inaccurate misstatement of the law.  Telling the jury that “deliberation” 

does not mean “taking a step back, thinking about it, being rational, away 

from the heat of the moment” is patently incorrect.  This is precisely what 

premeditation and deliberation has been defined to mean in the context of 

first degree murder by the California Supreme Court for almost 70 years: 
“[D]eliberate” (as an adjective) means “formed, arrived at, or 
determined upon as a result of careful thought and weighing 
of considerations; as, a deliberate judgment or plan; carried 
on coolly and steadily, esp. according to a preconceived 
design; ...  Given to weighing facts and arguments with a 
view to a choice or decision; careful in considering the 
consequences of a step; ... Slow in action; unhurried; ... 
Characterized by reflection; dispassionate; not rash.” 
 

* * * 
 
The verb “premeditate” means “To think on, and revolve in 
the mind, beforehand; to contrive and design previously.”  
 

* * * 
 
“The intent to kill must be the result of deliberate 
premeditation; it must be formed upon a pre-existing 
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reflection, and not upon a sudden heat of passion sufficient to 
preclude the idea of deliberation.”    

(Thomas, supra, 25 Cal.2d at pp. 898-900 [citations omitted].)     

The prosecutor’s examples of questions that might be asked in a 

murderer’s mind — Is it worth it?  Why do I need to run over this man?  

Why do I need to murder this man? — are also precisely what deliberation 

is.  It is not correct to say otherwise.    

The prosecutor’s affirmative description of the meaning of 

“deliberated” in the context of first degree murder as merely thought about 

the consequences “in some way” is also patently wrong.  It is careful 

weighing of the consequence that is required.  (Thomas, supra, 25 Cal.2d at 

pp. 898-899.)   

Jury deliberations are also a correct and manifestly accurate example 

of meaning of the word “deliberation.”  Again quoting the California 

Supreme Court, “[d]eliberation means careful consideration and 

examination of the reasons for and against a choice,” which is exactly what 

a jury is charged with doing.  (Thomas, supra, 25 Cal.2d at pp. 899.)   

There are some obvious distinctions to be sure.  The prosecutor was 

correct, for example, to distinguish the goal of jury deliberations — a legal 

and “right” decision — from the illegal goal of a person who is deliberating 

an unlawful homicide.  (2RT 419.)  It would also have been correct and 

appropriate to tell jurors that the concept of deliberation in the context of 

first degree murder does not require the degree of formality or the length of 

time that is generally present in jury deliberations.  But it was not correct to 

tell jurors that “deliberation” in the context of first degree murder means 
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something qualitatively different than “deliberation” by a jury, and it was 

certainly not correct to tell jurors that deliberation does not mean “taking a 

step back, thinking about it, being rational, away from the heat of the 

moment.”  (2RT 418.)  That is exactly what it means.   

Second, the prosecutor inaccurately used the example of deciding 

what to do at an intersection when there is a yellow light as an illustration 

of premeditating and deliberating an intended consequence:     
 
Here is a very simple example [of premeditation and 
deliberation], very often used, but a very good example.  On 
your way to court today, or on your way somewhere at some 
time, you were driving your car.  You came across a signal, 
and right at that moment when you — it is hard to decide, that 
light turns yellow; right?  Sometimes it is really early, so you 
know you should stop; sometimes it is really late, so it is 
green, you just go.   
 
But there is a time when that yellow light hits and you don’t 
know what you should do.  In that moment what do you do?  
You think, you consider.  Well, should I go or should I brake?  
Are there cops?  That is my first thought, I quickly turn my 
head to see if there are cops.  I don’t want a ticket. 
How late am I?  Is it worth it?  If I go in there, maybe there is 
another car — I always think about this, a car zooming on the 
other side, timing a green light, you know those guys that 
time the green light, and as soon as they turn green, they are 
already going 50 miles an hour.  Are there one of those guys 
coming on the other side?  I am taking my own life into my 
own hands when I go into this intersection when it is red.  
You think about that and it takes a split second, you consider 
it, then I’ll always press the gas.  I’ll go.   
 
But you make a decision.  Just like my decision when I was 
facing a car that was sliding out of control, for me, that was 
even shorter, a split second.  That’s how quick this can 
happen.  That’s premeditation.   

(2RT 419-420.)   
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 The prosecutor’s example definitively is not premeditation.  

Premeditation and deliberation do not occur when a person decides what to 

do at a yellow light.  The comparison significantly understates the state of 

mind that is required for first degree murder by equating it with a routine 

and virtually automatic thought process that people reflexively perform 

dozens of times a month.  (Compare People v. Nguyen (1995) 40 

Cal.App.4th 28, 36 [characterizing the decision to change lanes as “almost 

reflexive”].)  The mechanical and ingrained state of mind that is required to 

assess what to do at a yellow light is not at all close to the careful 

consideration and weighing of consequences that is required to commit first 

degree murder.  (Compare People v. Avila (2009) 46 Cal.4th 680, 715 

[upholding a yellow-light analogy where the prosecutor made it very clear 

that the mental state that is required for first degree murder is not the 

equivalent of deciding whether to stop at a yellow light or proceed through 

the intersection, and made a specific point of telling the jury that, ‘Deciding 

to and moving forward with the decision to kill is similar, but I’m not going 

to say in any way it’s the same.  There’s great dire consequences that have 

a difference here’”].)  The analogy was a particularly misleading one here, 

because the instant case specifically involves a defendant’s actions while 

driving.  As a consequence, the jury was almost certain to revisit the 

example and use it during deliberations.   

  The prosecutor’s yellow-light comparison was troubling and 

inappropriate for the additional reason that the driver’s state of mind in the 

prosecutor’s example is conscious disregard of risk, not specific intent.  
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The driver in the example does not assess the circumstances and formulate 

the specific intent to enter the intersection while the light is yellow.  Nor 

does the driver formulate the specific intent to deliberately run a red light.  

The yellow light in the prosecutor’s example is very close to turning red.  It 

is so close that the driver checks to make sure there is no one approaching 

on the crossroad and that there is no police officer present to give him a 

ticket.  (2RT 420.)  Then, even though the light is about to turn red, the 

driver nevertheless proceeds forward in spite of the strong risk that he will 

be entering the intersection when it is has in fact turned red, i.e., the driver 

does not intend to run a red light but he proceeds in conscious disregard of 

a high risk that he will.  The prosecutor’s particular version of the yellow-

light analogy thus not only understates and trivializes the meaning of 

“premeditation and deliberation” by comparing it with a virtually reflexive 

state of mind, it affirmatively confuses the mens rea of specific intent 

formed with premeditation and deliberation with the mens rea of conscious 

disregard of a known risk, a state of mind that is much easier to prove and 

one that does not support a first degree murder conviction.  (See § 189; 

Nieto Benitez, supra, 4 Cal.4th at pp. 106-107.) 

        The unfairness and extremely misleading nature of the analogy is 

manifest when it is juxtaposed with the most important issue the jury was 

asked to decide at trial:  Did appellant drive forward with a state of mind 

that rose to the level of specific intent formed with premeditation and 

deliberation?  Did he drive forward in conscious disregard of a known risk?  

Or was he negligent?  If appellant, in his intoxicated state, quickly and 
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reflexively assessed the circumstances and decided to risk driving forward 

when it was extremely dangerous to do so, but did not affirmatively intend 

to kill John Doe, his mental state was conscious disregard of a known risk, 

i.e., implied malice, and he should not have been convicted of first degree 

murder.  First degree murder unequivocally requires not only premeditation 

and deliberation but also a purposeful intent to kill, none of which are 

illustrated by the yellow-light example.   

 The yellow-light comparison was thus phenomenally misleading as 

it was used here.  It had no place in a fair trial.      

Third, the prosecutor’s yellow-light example was improper for the 

additional reason that it referred back to a personal anecdote about an 

emergency choice between braking and stepping on the gas to avoid a head-

on collision, and incorrectly asserted that premeditation and deliberation 

can supposedly occur under such circumstances in a “split second”:  
 
If you were to look back at our own lives, you can think of a 
near death experience, many of us have had one.  You are 
probably thinking of yours right now….  [¶] 
 
I was driving down on a rainy day about to exit, go to my 
school, when the car next to me was speeding by, tried to 
overtake me.  When he tried to turn into my lane, he lost 
traction, and the car started slipping, because of the direction 
he was going he started spinning.  The next thing you know, 
he turned 180 degrees, and I am looking at the driver right in 
front of me.    
     
Now at this point I had a choice.  I had a split second, but I 
had a choice, I could either brake and try to stop and turn, or 
accelerate, or just leave my pedal alone and turn.  A thought 
occurred to me, if I brake, I may lose traction, and if I start 
slipping, I am going to crash right into that man in front of 
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me.  Because that man, his car all of sudden regained traction 
and slammed right into my car.  In that split second I had 
choice, and I decided to leave my brakes alone and I just 
turned.  I should press my gas.  And I made it out safely.  The 
cars behind me, not so much.  There was a pile up on the 
freeway that day. 
 
I remember that event clearly.  And we all remember our 
events clearly.  And what I remember about that event is that 
I had a choice, in that split second, I had a choice, brake or 
gas.    

(2RT 401-402, 420 [“That’s how quick this can happen.  That’s 

premeditation”].)        

 This once again is not the law.  Premeditation and deliberation 

cannot occur in a split second.  It is true that “thoughts may follow each 

other with great rapidity and cold, calculated judgment may be arrived at 

quickly….”  (Koontz, supra, 27 Cal.4th at p. 1080 [citation omitted].)  But 

an act that is committed out of necessity in a hasty manner and under the 

influence of sudden and intense emotion is the antithesis of one that has 

been committed after premeditation and deliberation.  (Bender, supra, 27 

Cal.2d at p. 183 [“The word [deliberate] is an antonym of ‘Hasty, 

impetuous, rash, impulsive’”] [citation omitted]; Thomas, supra, 25 Cal.2d 

at pp. 900-901.)   

 In fact, the California Supreme Court has specifically rejected the 

idea that premeditation and deliberation can occur instantaneously or where 

there has been no appreciable passage of time.  In 1864, the California 

Supreme Court declared that “[t]here need be no appreciable space of time 

between the intention to kill and the act of killing; they may be as 

instantaneous as successive thoughts of the mind.”  (People v. Sanchez 
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(1864) 24 Cal. 17, 30 [emphasis added].)  These two sentences were 

subsequently misread by the attorney general and some courts to mean that 

premeditation and deliberation can occur instantaneously or where there 

has been no appreciable passage of time.  (Thomas, supra, 25 Cal.2d at pp. 

898-900.)  As explained in Thomas, this is not a correct interpretation of the 

statement in Sanchez.  The statement does not apply to premeditation and 

deliberation, which require an appreciable passage of time to occur and 

cannot be formed instantaneously: 
 
[The statement in Sanchez] is not the equivalent of saying that 
the intention to kill can be formed without being preceded by 
deliberation and premeditation.  It is only a declaration that 
the act of killing may instantaneously follow the intention 
once the latter is finally formulated.  It does not imply that 
mature reflection (deliberation and premeditation) need not 
precede the ultimate formation of the evil intention.  By its 
very language it has reference only to the “space of time 
between the intention to kill and the act of killing.”  In other 
words, a murder is of the first degree no matter how quickly 
the act of killing follows the ultimate formation of the 
intention if that intention has been reached with deliberation 
and premeditation. 

(Id. at p. 900; accord Bender, supra, 27 Cal.2d at pp. 182-183.)  Although 

the California Supreme Court has declined to place a lower limit on the 

amount of time that is needed to premeditate and deliberate and has said the 

process can occur quickly, Bender, supra, 27 Cal.2d at pages 184-185, it is 

common sense that something as tiny, fleeting and ephemeral as a “split 

second” is not a sufficiently appreciable period of time to engage in the 

careful weighing of consequences and arrive at a cool, calculated judgment.     
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 This is not only common sense.  The California Supreme Court has 

further explicitly disproved jury instructions that tell the jury that “a man 

may do a thing … deliberately … from a moment’s reflection …, and “can 

premeditate, that is, think before doing the act, the moment he conceives the 

purpose ….”  (People v. Valentine (1946) 28 Cal.2d 121, 134 [emphasis 

added] (Valentine).)  Nor, according to the California Supreme Court, can 

premeditation occur “precipitately,” “in the twinkling of an eye,” or upon a 

moment’s reflection “as [one] whirl[s] around.”  (Bender, supra, 27 Cal.2d 

at p. 184; People v. Cornett (1948) 33 Cal.2d 33, 41-42 (Cornett).)  Telling 

jurors that premeditation and deliberation can purportedly occur in a “split 

second” is directly contrary to these holdings.  In Bender, the court’s 

holding on this point was unequivocal:  “[W]hile the jury may be told that 

the brain can function rapidly they must not be misled into thinking that an 

act can at the same time be hasty, hurried, and deliberate or impulsive, 

unstudied, and premeditated.”  (Bender, supra, 27 Cal.2d at p. 185.)     

 Indeed, if premeditation and deliberation could occur as 

precipitatously as the urgent, split-second reaction that is described in the 

prosecutor’s “brake or gas” example, the elements of premeditation and 

deliberation would essentially merge with the element of intent to kill and 

there would be no distinction between first and second degree murder.  

(Bender, supra, 27 Cal.2d at p. 182-183 [“If this contention be correct — if 

an act is deliberate and premeditated even though it be executed in the very 

moment it is conceived, with absolutely “no appreciable” time for 

consideration — then it is difficult to see wherein there is any field for the 
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classification of second degree murder”].)  Premeditation and deliberation, 

however, require “substantially more reflection than may be involved in the 

mere formation of a specific intent to kill.”  (Thomas, supra, 25 Cal.2d at p. 

900.)            

  People v. Williams (1997) 16 Cal.4th 153 does not hold otherwise.  

There, the prosecutor made an argument to the jury which included a 

reference to a split second reflection: 
 
All we want to know … is was the killing accompanied by a 
clear deliberate intent on the part of the defendant to kill 
which was the result of deliberation, a result of having formed 
it in his mind, having been reflected upon even for a split 
second ….”   

(Williams, supra, 16 Cal.4th at p. 224.)  The court briefly addressed 

whether the phrasing in this language expressed the elements of “intent to 

kill” and “deliberation” as two separate concepts.  The court did not address 

the “split second” remark or make any reference to it.  (Id. at pp. 223-224.)  

The court certainly gave no indication that it was overruling its 

longstanding holding that deliberation cannot occur based on a “moment’s 

reflection.”  (Ibid.; Valentine, supra, 28 Cal.2d at p. 134; see People v. 

Knoller (2007) 41 Cal.4th 139, 154-155 [“A case is not authority for a 

proposition not considered”].)  The holdings in Thomas, Bender, Valentine, 

and Cornett thus remain the law.     

 The reality is that the thought process that goes on in a person’s 

mind in the face of a sudden, life-threatening emergency is of necessity 

hasty, hurried, impulsive, and unstudied, not to mention made under the 

influence of intense emotion.  The prosecutor’s repeated assertion that a 
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split-second decision of this type constitutes premeditation and deliberation 

is wrong as a matter of law and should not have been made.  

Finally, on two occasions the prosecutor told the jury that proof of 

premeditation and deliberation is established if a defendant has “time” or 

even “a chance” to think about what he or she is doing:   
 
Premeditation and deliberation boils down to this in everyday 
terms.  Did the defendant at the time or at some moment have 
time to think about what he was doing before he did it? 

(2RT 418.)   
 
What the defendant did is intentionally run over John Doe, 
like he said he would, what does the law call that.  The law 
calls it murder.  He had a chance to think about it, so the law 
calls it first degree murder. 

(2RT 424.)  This explanation of the law and the prosecution’s burden of 

proving premeditation and deliberation is again patently incorrect.  As 

previously explained, it is well settled that “proof of mere opportunity to do 

an act is no proof that the act was in fact done.”  (Terry, supra, 57 Cal.2d at 

p. 566; Argument I.C, ante.)    

In sum, the prosecutor’s arguments repeatedly understated and 

distorted the essential elements of proof that are required for a first degree 

murder conviction.  The requirement of careful consideration and weighing 

of consequences was vitiated and replaced with the much weaker 

requirement that appellant merely have the “time” or “a chance” to think 

about the consequences “in some way.”  (2RT  418-419, 424.)  This wholly 

incorrect definition was brought to life and hammered home with two 

colorful, easy-to-remember analogies.  The powerful yellow-light analogy 
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improperly conflated the formation of specific intent after premeditation 

and deliberation with the mens rea of conscious disregard of a known risk.  

It additionally trivialized the state of mind that is required to establish first-

degree murder by equating it with a quotidian, semi-automatic decision — 

whether to proceed through a yellow light —  which drivers with even 

minimal experience regularly perform on autopilot.  (2RT 419-420.)  The 

head-on collision analogy further downplayed and diluted the prosecution’s 

burden by incorrectly telling jurors that premeditation and deliberation can 

occur in a split second, and that the state of mind that is required to 

establish first degree murder is consistent with the haste and emotion that 

are characteristic of a rushed decision during a sudden emergency.  (2RT 

401-402, 420.)  This was not a fair characterization of the law. 

The prosecutor’s improper analogies and misstatements of law were 

more than reasonably likely to mislead the jury for many reasons.  First and 

foremost, the distinction between the specific intent formed with 

premeditation and deliberation and conscious disregard of a known risk, 

which was incorrectly conflated in the yellow-light analogy, is not a 

straightforward matter of common sense.  The distinction is a notoriously 

tricky one that eludes law students for weeks during the first year of law 

school.  The prosecutor’s mischaracterization of the law and the misleading 

nature of his example on this point in combination with his other 

misstatements accordingly would not be intuitively obvious to jurors 

without additional assistance and explanation, and jurors did not receive 

any such assistance.   



 

 -41-  
 

Defense counsel did nothing during his closing to assist jurors with 

the incorrectly defined concepts.  (See 2RT 430; see Argument III, post.)  

Nor were the jury instructions of any help.  To the contrary, the definition 

of “premeditation and deliberation” that appears in the instructions tells 

jurors that premeditation and deliberation “can be reached quickly,” which 

is consistent with the prosecutor’s statement that the thought process can 

occur in a split second.  (1CT 213; cf., Cornett, supra, 33 Cal.2d at p. 41 

[finding that “[i]t cannot be reasonably said that the jury, even though given 

the proper instruction [defining premeditation and deliberation], was not 

misled by the further instruction that “a man may do a thing … deliberately 

and intentionally from a moment’s reflection … He can premeditate, that is 

think before doing the act, the moment he conceives the purpose …”].)  

The instructions on first and second degree murder can also be read by a 

layperson to harmonize with the prosecutor’s improper conflation of 

premeditated and deliberated specific intent with the concept of conscious 

disregard of a known risk.  (Argument IV, post.)   

The prosecutor’s argument was not of any assistance either, 

especially given that he actively encouraged the jury at one point to rely on 

the “simple concepts” as he expressed them and to not get bogged down by 

technical jargon: 
 
I try not to use terms that it took me three years t[o] learn.  
Implied malice, express malice, malice aforethought, 
depraved heart, all of those terms they make you learn, 
because it does come down to a very simple concept, and I 
just want to convey to you those simple concepts …. 
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(2RT 449 [addressing the jury instruction that defines the defense of 

voluntary intoxication].)     

The prosecutor’s illustrations moreover were vibrant and exciting 

ones, they were intuitively appealing, and they were the last word jurors 

heard on how to interpret the law.  The analogies also both involved 

driving, the exact activity that was at issue in appellant’s trial.  As a 

consequence, it is highly unlikely that jurors working their way through the 

instructions would not remember and draw upon the prosecutor’s yellow-

light example and harrowing story about avoiding a potential head-on 

collision when they assessed the evidence of what had or had not occurred 

in appellant’s mind the moment before John Doe was run over.  Indeed, 

given the insubstantial evidence of deliberation and premeditation and the 

speculation that was required to convict appellant of first degree murder, 

see Argument I, ante, this inescapably appears to be exactly what they must 

have done.  The prosecutor’s improper argument thus constitutes 

misconduct under state law.  (Zurinaga, supra, 148 Cal.App.4th at p. 1258.)       

In addition to violating state law, the prosecutor’s remarks rose to 

the level of fundamental unfairness in violation of appellant’s federal due 

process rights.  (U.S. Const., 14th Amend; Darden, supra, 477 U.S. at p. 

181.)  The prosecutor’s improper analogies and misstatements of law all 

misdescribed required elements of first degree murder in a way that 

lightened the prosecution’s burden of proof in violation of appellant’s 

fundamental right under the federal constitution to have a jury decide each 

element of an offense beyond a reasonable doubt.  (U.S. Const., Amends. 
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V, VI, XIV; Winship, supra, 397 U.S. at p. 364; People v. Flores (2007) 

153 Cal.App.4th 1088, 1092.)  The prosecutor’s misstatements were a 

running theme throughout his closing and were forcefully directed at the 

heart of appellant’s defense, thus further infecting the trial with unfairness.  

(People v. Herring (1993) 20 Cal.App.4th 1066, 1077.)  

E. The Error Was Prejudicial. 

The Chapman standard for assessing prejudice applies where a 

prosecutor’s misconduct is a violation of federal law.  (People v. Pirwani 

(2004) 119 Cal.App.4th 770, 791.)  Under this standard, a defendant’s 

conviction must be reversed unless the errors were harmless beyond a 

reasonable doubt, and respondent bears the burden of proving that the 

errors did not “contribute to the verdict.”  (Chapman v. California (1967) 

386 U.S. 18, 23 [87 S.Ct. 824, 17 L.Ed.2d 705].) 

“To say that an error did not contribute to the ensuing verdict is … 

to find that error unimportant in relation to everything else the jury 

considered on the issue in question, as revealed in the record.”  (People v. 

Neal (2003) 31 Cal.4th 63, 86.)  In other words, the issue is whether the 

verdict that was rendered at the underlying trial was “surely unattributable” 

to the error.  (Ibid.)  This means, in effect, that it cannot be said beyond a 

reasonable doubt that the error could not possibly have “altered at least one 

juror’s assessment of the case,” i.e., that it cannot be said beyond a 

reasonable doubt that the error could not possibly have changed the vote of 

one juror.   (Cf., Cone v. Bell (2009) 556 U.S. 449, 475 [129 S.Ct. 1769, 

173 L.Ed.2d 701].)     
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In the alternative, if the Court does not agree that Chapman applies, 

the state standard for assessing prejudice is that it is “reasonably probable” 

that the defendant would have obtained a more favorable outcome had the 

error not occurred.”  (People v. Watson (1956) 46 Cal.2d 818, 836 

(Watson).)  Significantly, this “does not mean more likely than not.”  

(College Hospital, Inc. v. Superior Court (1994) 8 Cal.4th 704, 715 

[emphasis added].)  It means “merely a reasonable chance, more than an 

abstract possibility.”  (Ibid. [emphasis in the original].)  Both standards are 

easily met here.   

The evidence in the record that appellant did not commit first degree 

murder was strong and considerable.  Appellant drank heavily all day 

starting at 9:00 in the morning and had almost nothing to eat.  (1RT 107-

111, 114-116, 118, 166-170; 2RT 279, 281, 303.)  He was sufficiently 

concerned at 11:00 a.m. about his impending inability to drive — and 

impending lack of judgment about whether he should or should not drive — 

to deliberately lock his keys in his truck.  (1RT 111, 113, 116; 2RT 282, 

305.)  When he finally left the bar, he was drunk enough to acquiescence in 

C.I.’s plan to break the window and to drive despite his earlier resolve, and 

he was driving erratically, already hitting a couple of cars, as they headed 

home.  (1RT 115-116, 118, 121, 159; 2RT 284, 307-308.)  J.M., in 

addition, observed appellant to be silent in the truck and responding to 

C.I.’s lead.  (1RT 58-59, 72.)  Later in the evening, appellant passed out in 

his truck, and he still smelled like alcohol when his father eventually picked 

him up.  (2RT 377, 379.)    
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This is more than enough evidence standing alone to cause a 

reasonable juror to have had a reasonable doubt as to whether appellant was 

too intoxicated to have engaged in the reflection and careful weighing of 

consequences that was required in order to find that he premeditated and 

deliberated an intent to kill.  (See CALCRIM No. 625; see generally People 

v. Reyes (1997) 52 Cal.App.4th 975, 982; compare § 22, subdivision (b).)  

Add to this appellant’s testimony.  While not absolving himself completely, 

appellant realistically described a drunken, conscious disregard of risk or 

negligent act that occurred when he got scared and was overcome with an 

urge to leave.  (2RT 288, 290, 322-324,325-327, 345, 349.)  J.M.’s 

testimony corroborated and supported appellant’s version of events:  “they 

hit him, and they got scared, and the man was not able to get out, and then 

they left.”  (1RT 64.)  Appellant’s case for acquittal on the first degree 

murder count was thus a compelling one.     

The prosecution’s case for first degree murder by contrast was weak 

and insubstantial.  It focused solely on the “chance” that appellant thought 

about what he was doing “in some way” during the very brief interval of 

time between when John Doe was first hit and when he was run over.  (2RT 

418-420, 424.)    

On these facts, each and every one of the prosecutor’s improper 

arguments had strong potential to influence the outcome of the case and 

very likely did.  There is an enormous and critical difference in the instant 

case between requiring the prosecution to prove beyond a reasonable doubt 

that appellant carefully weighed and calculated the pros and cons of a 
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course of action, which is the law, and requiring the prosecution to prove 

that appellant had “a chance” to engage in thought and reflection “of some 

kind,” which is the standard that was incorrectly and repeatedly argued by 

the prosecutor to the jury.  There is also an enormous difference on these 

particular facts between proving that appellant, in his drunken state, 

proceeded forward in the face of a known risk, which is second degree 

murder and what the yellow-light analogy illustrates, and proving that 

appellant premeditated and deliberated an intentional consequence, which is 

first degree murder and what the prosecution incorrectly told the jury it 

illustrates.  The distinction between reaching a cold calculated decision 

quickly, which is a correct characterization of premeditation and 

deliberation, and making a split-second decision during a sudden 

emergency, which is not, is also monumentally important on these facts. 

Given the state of the evidence and the critical nature of the 

prosecutor’s improper arguments, all of which were intuitively appealing 

and significantly lightened the prosecution’s burden of proof, respondent 

cannot sustain the burden of demonstrating that the prosecutor’s 

misstatement of the law and other improper remarks to the jury were 

harmless beyond a reasonable doubt, i.e., it cannot be said beyond a 

reasonable doubt that the errors may not possibly have affected the vote of 

even just one juror.  (Chapman, supra, 386 U.S. at p. 23.)  In fact, the state 

standard of prejudice — that there is a reasonable chance, more than an 

abstract possibility that the defendant would have obtained a more 

favorable outcome had the errors not occurred — is more than satisfied.  
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(Watson, supra, 46 Cal.2d at p. 836; College Hospital, Inc., supra, 8 

Cal.4th at p. 715.)   

Notably, jurors did not find the case to be a simple one even with the 

prosecutor’s improper argument and examples.  Jurors deliberated for six 

full hours.  (See 1CT 126, 272; People v. Cardenas (1982) 31 Cal.3d 897, 

970 [“This court has held that jury deliberations of almost six hours are an 

indication that the issue of guilt is not ‘open and shut’ …”].)  Indeed, given 

the insubstantial evidence of premeditation and deliberation, it seems 

virtually certain that the prosecutor’s misconduct played a substantial role 

in undermining appellant’s defense to first degree murder and convincing 

the jury to find him guilty.  (See Argument I, ante.)  Reversal is required. 
 
III. APPELLANT’S TRIAL ATTORNEY COMMITTED PREJUDICIAL 

ERROR BY FAILING TO OBJECT OR OTHERWISE COUNTER THE 
PROSECUTOR’S IMPROPER CLOSING ARGUMENT.   

A criminal defendant has a state and federal constitutional right to 

the effective assistance of counsel.  (Strickland v. Washington (1984) 466 

U.S. 668, 686 [104 S.Ct. 2052, 80 L.Ed.2d 674]; People v. Ledesema 

(1987) 43 Cal.3d 171, 215.)  It was ineffective assistance of counsel for 

appellant’s trial attorney to fail to object or otherwise rebut the improper 

argument by the prosecutor that was set forth in detail in the preceding 

section, hereby incorporated by reference.  (Argument II, ante.)  

Appellant’s conviction was accordingly rendered in violation of his state 

and federal constitutional rights, and must be reversed.  (U.S. Const., 

Amends. VI, XIV; Cal. Const., art. I, § 15.)      

A. Standard Of Review. 
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speculative and improper inference that since appellant hit C.C., he must have 

intended to hit M.L.. It is highly likely that the jury used the uncharged act as a 

factual basis for assuming appellant had the specific intent to commit an assault, 

even though it was not admissible for that purpose. This is particularly apparent 

because the jury also found that the amount of force actually used was a 

misdemeanor. Since there were no threats of violence and no weapons, the jury 

must have inferred a specific intent based solely improper evidence. At 

minimum, one reasonable juror would likely have had a reasonable doubt as to 

whether appellant specifically intended to assault M.L. with force likely to 

produce GBI if the evidence was excluded. (People v. Soojan (2010) 190 

cal.App.4th 491, 522.) Thus, the judgment should be reversed. 

III. THE PROSECUTOR COMMITTED PREJUDICIAL 
MISCONDUCT AND VIOLATED APPELLANT’S 
FEDERAL DUE PROCESS RIGHTS BY ERRONEOUSLY 
EQUATING A MISTAKE OF FACT DEFENSE WITH 
VOLUNATARY INTOXICATION. 

 
A. Introduction 
 
The prosecutor committed misconduct by erroneously telling the jury that 

a voluntary intoxication defense did not apply unless appellant was so 

intoxicated that he made a mistake of fact when he committed the charged 

offenses. During rebuttal the prosecutor argued: 

 
And here's why voluntary intoxication doesn't apply. Let's take a 
scenario where a defendant is at a bar drinking, gets intoxicated. 
Leaves the bar. Mistakenly believes he's getting into his vehicle. It 
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looks like his vehicle. It's open. So he gets into the car, and let's say 
in this hypothetical he drives away; right? He could not be guilty of 
stealing a car, because in his drunken mind he thought the car was 
his. That is a whole lot different than that same man getting drunk 
in a bar coming outside saying, 'Man, I'm wasted, and I don't really 
feel like waiting for a cab. So I'm going to steal this car and take it 
home. And I'm not in my right mind, but I have liquid courage, and 
I'm fueled by alcohol to do this' If you've heard that term 'liquid 
courage' before, basically sometimes alcohol can give you some 
kind of motivation to do something that maybe you normally when 
you were sober would not do. That's the difference that you have in 
this case.  
 
Defendant did not go into M.L.'s house mistakenly believing that it 
was his, or under some mistaken belief because he was 
intoxicated....the alcohol just fueled what happened. (RT 355-356.) 

 
Mistake of fact and voluntary intoxication are two entirely different 

mental states. Appellant need not show that he made a mistake of fact in order to 

negate specific intent based on voluntary intoxication. Because the misstatement 

reduced the prosecution’s burden to prove that appellant  arbored a specific intent 

when he entered the residence, it violated appellant’s federal due process rights. 

Moreover, because the misstatement foreclosed the jury from considering 

voluntary intoxication as a defense, and the evidence indisputably showed that 

appellant was drunk, the error requires reversal under even the most stringent 

standard of prejudice.  
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B. This Issue Was Preserved for Appeal Despite the Lack of 
Objection in the Trial Court; in the Alternative, it Should Be 
Considered under the Rubric of Ineffective Assistance Of 
Counsel. 
 

Although failure to raise the issue of prosecutorial misconduct in the trial 

court generally forfeits the claim, this Court should exercise its discretion to 

consider such an issue for the first time on appeal because appellant’s 

fundamental constitutional right is at stake. (People v. Williams (1998) 17 

Cal.4tgh 148, 161, 162, fn. 6; People v. Johnson (2004) 119 Cal.App.4th 976, 

984; 6 Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Reversible Error, § 

36, p. 497.) Here, as previously noted, the prosecutor’s improper argument 

reduced the burden of proof by foreclosing a voluntary intoxication defense to 

negate specific intent. Such a misstatement involved both a fundamental right of 

appellant’s not to be convicted except upon proof of guilt beyond reasonable 

doubt, and his primary theory of defense. (In re Winship (1970) 397 U.S. 358 

[90 S.Ct.1068, 25 L.Ed.2d 368].) 

Moreover, this Court has the authority to reach the merits of the claim 

regardless of any perceived forfeiture. (People v. Williams (1998) 17 Cal.4th 

148, 161, n. 6.) As the Supreme Court explained in Williams: "Surely, the fact 

that a party may forfeit the right to present a claim of error to the appellate court 

if he did not do enough to prevent or correct the claimed error in the trial court 

does not compel the conclusion that, by operation of his default, the appellate 

court is deprived of authority. An appellate court is generally not prohibited from 
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reaching a question that has not been preserved for review by a party." (People v. 

Williams, supra, 17 Cal.4th at p. 161, n. 6 [citations and internal quotation marks 

omitted].) 

Finally, the general rule of forfeiture does not apply when, as here, 

consideration of the claim on the merits would forestall an inevitable claim of 

ineffective assistance of counsel. (People v. Crittenden (1994) 9 Cal.4th 83, 

146.) But if the Court determines that the prosecutorial misconduct claim is 

forfeited, trial counsel violated appellant’s Sixth Amendment right to effective 

assistance of counsel by failing to object to the prosecutor’s misstatement of the 

law regarding the theory of defense. 

C. The Prosecutor’s Misstatement of Law Erroneously Reduced 
The Prosecution’s Burden to Prove That Appellant Had the 
Specific Intent to Commit Assault When He Entered the 
Residence by Foreclosing a Voluntary Intoxication Defense. 

 
It is misconduct for a prosecutor to misstate the law during argument. 

(People v. Otero (2012) 210 CalApp.4th 865, citing People v. Huggins (2006) 38 

Cal.4th 175, 253, fn. 21.) “This is particularly so when the misstatement attempts 

to absolve the prosecution from its prima facie obligation to overcome 

reasonable doubt on all elements.” (Otero, supra, 210 Cal.App.4th 865, quoting 

People v. Marshall (1996) 13 Cal.4th 799, 831.) “The argument of the district 

attorney, particularly his closing argument, comes from an official representative 

of the People. As such it does, and it should, carry great weight.” (People v. 

Talle (1952) 111 Cal.App.2d 650, 677.) The issue before the court is whether 
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there is a reasonable likelihood that the jury construed or applied the comments 

in an objectionable manner. (People v. Cole (2004) 33 Cal.4th 1158, 1202-

1203.) 

“The prosecution may argue all reasonable inferences from the record, 

and has a broad range within which to argue the facts and the law. [Citation.] 

The prosecutor, however, may not mislead the jury.” (People v. Doggett (1990) 

225 Cal.App.3d 751, 757-758.) The prosecutor’s error need not be made in bad 

faith in order to constitute reversible error, since “injury to petitioner is 

nonetheless an injury because it was committed inadvertently rather than 

intentionally.” (People v. Bolton (1979) 23 Cal.3d 208, 213-214 [internal 

quotation marks and citations removed].)  

The prosecutor misstated the voluntary intoxication defense by equating it 

with a mistake of fact defense. Penal Code section 22, subdivision (b) permits 

evidence of involuntary intoxication for the purpose of negating specific intent 

crimes: 

(b) Evidence of voluntary intoxication is admissible solely on 
the issue of whether or not the defendant actually formed a 
required specific intent... 

 
Penal Code section 26 includes among persons incapable of committing a 

crime “Persons who committed the act or made the omission charged under an 

ignorance or mistake of fact, which disproves any criminal intent.” The mistake 

of fact defense is available for both general and specific intent crimes. Thus, 
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voluntary intoxication and mistake of fact are two distinct mental states that 

cannot be equated with each other under any circumstance. 

By suggesting that a voluntary intoxication defense only applies if it 

causes a mistake of fact, the prosecutor turned the law on its head and misled the 

jury. The improper hypothetical and suggestion that voluntary intoxication did 

not apply unless appellant believed M.L.’s house was his own was further 

compounded when the prosecutor suggested that it did not matter whether 

appellant was in his “right mind’ or “fueled by alcohol.” The entire point of a 

voluntary intoxication defense is to demonstrate that a defendant is “not in his 

right mind” because of alcohol and therefore could not think clearly enough to 

form a specific intent. 

In this case, voluntary intoxication was a viable defense. A.B. testified 

that he had a “drunken” conversation with appellant at the bar and everyone was 

intoxicated. (RT 135-136; 155.) M.L. and M.S. testified that appelant seemed 

jealous and intoxicated. (RT 52, 77.) During the fight in the backyard A.B. 

described appellant as appearing to “snap to” twice. (RT 142-144.) Appellant 

said “what am I doing” during the fight. (RT 142-144.) He testified that he was 

drunk when he entered and fought with A.B.. (RT 264.) He also stated that he 

did not even remember breaking in or sending a text. (RT 224.) Indeed, appellant 

took a taxi to and from M.L.’s house. (RT 87-93; 144-145; 221.)  
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D. The Prosecutor’s Misstatements Were Reasonably Likely to 
Mislead the Jury Because They Were Seemingly Logical, and 
the Relationship Between Voluntary Intoxication and 
Specific Intent Is Difficult for Lay Persons to Understand. 

 
The prosecutor’s misstatements, while legally incorrect, had superficial 

common sense appeal. The nature of the relationship between voluntary 

intoxication, mistake of facts, and specific intent versus general intent, are 

difficult concepts for a lay jury to comprehend. It would be natural for the jury to 

accept the prosecutor’s incorrect, but simplified explanation. The prosecutor’s 

explanation incorrectly simplified the relationship between voluntary 

intoxication and specific intent by boiling it down to whether a defendant’s 

drunken mental state caused him to make a mistake of fact, like believing 

someone else’s car is his own. This is very different from whether a person has 

the ability to form a specific intent because they are too intoxicated to think 

clearly. Indeed, the prosecutor indicated several times that being in a drunken 

state, not in one’s right mind, or fueled by liquid courage, could not negate 

specific intent because appellant knew he was walking into M.L.’s house. (RT 

317; 355-356.) Unless the jury was familiar with the differences between a 

mistake of fact defense and a voluntary intoxication defense, it would have no 

reason to question the accuracy of prosecutor’s statements. 

In People v. Anzalone (2006) 141 Cal.App.4th 380, the appellate court 

found that the prosecutor committed misconduct by misstating the legal 

requirements for the intent necessary to convict the defendant of attempted 
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murder, even though the trial court gave a correct jury instruction on the 

elements. (Id. at 392-393, 396.) The court stated that the jury could have 

reasonably combined the court’s instructions and the prosecutor’s comments to 

find the defendant guilty under a legally incorrect theory. (Id. at 396.) 

Here, too, the jury could have reasonably thought that the prosecutor’s 

statements were merely an explanation of the court’s instructions regarding the 

voluntary intoxication defense. The prosecutor set up the erroneous equation of 

mistake of fact with voluntary intoxication as an elaboration on the 

circumstances where voluntary intoxication qualifies as a defense. (RT 355-356.) 

In addition, the prosecutor’s misstatements were the last words the jury heard. 

Since trial counsel never objected or requested an admonition, the prejudicial 

effect was magnified because it was the freshest in the mind of the jury. (Crotts 

v. Smith (9th Cir. 1996) 73 F.3d 861, 867 [prejudicial evidence at the end of the 

trial without a limiting instruction magnifies the prejudicial effect because it is 

freshest in the mind of the jury], superseded by statute on other grounds as stated 

in Van Tran v. Lindsey (9th Cir. 2000) 212 F.3d 1143.) 

E. The Error was Prejudicial 
 

The prosecutor’s conduct violates’s federal due process if it infects the 

trial with such unfairness as to make the conviction a denial of due process. 

(U.S. Const., Amend. 14; Donnelly v. DeChristoforo (1974) 416 U.S. 637, 642-

643.) Here, the prosecutor’s misstatement reduced the prosecution’s burden to 

prove that appellant harbored a specific intent when he entered the residence, 
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thus rendering the trial fundamentally unfair. Because the error here involves a 

violation of appellant’s federal due process rights, the applicable standard of 

prejudice is Chapman v. United States (1961) 365 U.S. 610. (People v. Neely 

(2009) 176 Cal.App.4th 787, 796.) Under Chapman, the burden is on the 

Attorney General to prove beyond reasonable doubt that the prosecutorial 

misconduct reducing the prosecution’s burden of proof did not contribute to the 

verdict. (Lilly v. Virginia (1999) 527 U.S. 116, 139-140.) 

The error in this case requires reversal even under the more stringent 

standard of prejudice set forth in People v. Watson (1956) 46 Cal.2d 818. Under 

Watson, the error “requires reversal of a conviction if, taking into account the 

entire record, it appears reasonably probable the defendant would have obtained 

a more favorable outcome had the error not occurred.” (People v. Ledesma 

(2006) 39 Cal.4th 641, 716.) In this context, “reasonably probable” does not 

mean “more likely than not.” (College Hospital, Inc. v. Superior Court (1994) 8 

Cal.4th 704, 715.) It means “a reasonable chance, more than an abstract 

possibility.” (Ibid., emphasis in original.) 

Here, the error was prejudicial because by equating mistake of fact with 

involuntary intoxication, the prosecutor effectively precluded the jury from 

considering appellant’s intoxicated mental state in connection with specific 

intent. M.L. testified that appellant seemed intoxicated. (RT 52.) A.B. testified 

that he had a “drunken” conversation with appellant at the bar and everyone was 

intoxicated. (RT 135-136; 155.) During the fight in the backyard A.B. described 
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appellant as appearing to “snap to” twice. (RT 142-144.) Appellant said “what 

am I doing” during the fight. (RT 142-144.) He testified that he was drunk when 

he broke down the door and fought with A.B.. (RT 264.) He also stated that he 

did not even remember breaking in or sending a text calling M.L. a bitch. (RT 

224.) Indeed, appellant took a taxi to and from M.L.’s house. (RT 87-93; 144-

145; 221.) Most burglars do not call taxi drivers prior to breaking in to meet 

them at the scene of the crime. If the prosecutor had not misled the jury into 

believing that none of the foregoing circumstances were relevant to appellant’s 

intent because his intoxication did not cause him to mistake any facts, it is likely 

that the outcome would have been different. 

The evidence that appellant entered the house with a specific intent to 

commit assault with force likely to produce GBI was weak at best. Indeed, after 

M.L. testified and during a discussion regarding the jury instructions and the 

underlying felony the trial court stated: “It should be apparent to everyone that 

the burglary charge is a relatively weak charge.” (RT 123.) “The idea that he 

[appellant] was going to assault her [M.L.] inside, you can make the argument. 

But again, it may be a bit of a stretch under the circumstances.” (RT 123.)4 In 

addition, the fact that the jury found that appellant only applied force enough to 

                                            
 

4 Although the record indicates that defense counsel made the above statements, 
it is clear from the context that the statements were made by the trial court to the 
prosecutor. The court also talks about denying and granting motions and at the end of 
the discussion states: “Okay.” The prosecutor responds “Yes, Your Honor.” (RT 123.) 
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constitute a misdemeanor is strong evidence that the case for burglary was weak 

at best, if not insufficient. Finally, the jury asked for a read back of A.B.’s 

testimony and requested further information regarding the meaning of GBI. (CT 

161; 164.) When referring to the medical records, the jury stated: “This is 

conflicting information and keeping us from coming to a conclusion.” (CT 164.) 

The length of deliberations and jury requests for a read back of testimony can 

demonstrate that the jury considered the case to be close. (People v. Filson 

(1994) 22 Cal.App.4th 1841, 1852; People v. Houston (2005) 130 Cal.App.4th 

279, 301.) Here, the jury’s explicitly stated that the case was close. (CT 164.) 

F. Appellant’s Trial Attorney Was Constitutionally Ineffective 
For Failing to Object to the Prosecutor’s Misstatement. 

 
Should this Court find that the prosecutorial misconduct claim was 

forfeited appellant’s attorney was ineffective for failing to object to the 

prosecutor’s misstatements of law. Since the prosecutor misstated the law in a 

way that significantly undermined the defense, no reasonable attorney would 

have failed to object in these circumstances. Moreover, because the misconduct 

impacted a key defense theory, the error is prejudicial and requires reversal. 

To establish that he has suffered from ineffective assistance of trial 

counsel, appellant must show that (1) counsel’s representation fell below an 

objective standard of reasonableness under prevailing professional norms, and 

(2) counsel’s deficient representation subjected appellant to prejudice, i.e., that 

there is a reasonable probability that, but for counsel’s failings, the result would 
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have been more favorable to the appellant. (Strickland v. Washington (1984) 466 

U.S. 668, 687 [104 S. Ct. 2052; 80 L. Ed. 2d 674].) “Reasonable probability” 

does not require a showing that “counsel’s conduct more likely than not altered 

the outcome of the case.” (Strickland, 466 U.S. at pp. 693-694.) Rather, 

petitioner must only show a probability sufficient to undermine confidence in the 

outcome. (Id. at 694.) 

Ineffective assistance of counsel claims are properly cognizable on direct 

appeal where, as here, there simply could be no satisfactory explanation for 

counsel’s conduct. (People v. Mendoza Tello (1997) 15 Cal.4th 264, 266; accord 

People v. Anzalone (2006) 141 Cal.App.4th 380.) Here, there could be no tactical 

reason for failing to object the prosecutor’s misstatement, which was the last thing 

the jury heard that effectively foreclosed a voluntary intoxication defense. The 

undisputed evidence showed that appellant was intoxicated and did not know what 

he was doing. Defense counsel requested the voluntary intoxication instruction, 

spent a significant portion of the trial eliciting the facts the demonstrated appellant 

was drunk, and argued in closing that because appellant was drunk, he lacked the 

requisite specific intent. (RT 346; 350-351; 353) Thus, there is no conceivable 

tactical reason for defense counsel’s failure to object. As previously discussed 

above, counsel’s failure to object was prejudicial. 
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