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LEGISLATION effective January 1, 1978
Plea Advisement by Trial Court Judge:
§ 1016.5. Advisement concerning status as alien; reconsideration of plea; effect
of noncompliance
(a) Prior to acceptance of a plea of guilty or nolo contendere to any offense punishable
as a crime under state law, except offenses designated as infractions under state law,
the court shall administer the following advisement on the record to the defendant:
If you are not a citizen, you are hereby advised that conviction of the offense for which
you have been charged may have the consequences of deportation, exclusion from
admission to the United States, or denial of naturalization pursuant to the laws of the
United States.
(b) Upon request, the court shall allow the defendant additional time to consider the
appropriateness of the plea in light of the advisement as described in this section. If,
after January 1, 1978, the court fails to advise the defendant as required by this section
and the defendant shows that conviction of the offense to which defendant pleaded
guilty or nolo contendere may have the consequences for the defendant of deportation,
exclusion from admission to the United States, or denial of naturalization pursuant to the
laws of the United States, the court, on defendant's motion, shall vacate the judgment
and permit the defendant to withdraw the plea of guilty or nolo contendere, and enter a
plea of not guilty. Absent a record that the court provided the advisement required by
this section, the defendant shall be presumed not to have received the required
advisement.
(c) With respect to pleas accepted prior to January 1, 1978, it is not the intent of the
Legislature that a court's failure to provide the advisement required by subdivision (a) of
Section 1016.5 should require the vacation of judgment and withdrawal of the plea or
constitute grounds for finding a prior conviction invalid. Nothing in this section, however,
shall be deemed to inhibit a court, in the sound exercise of its discretion, from vacating
a judgment and permitting a defendant to withdraw a plea.

(d) The Legislature finds and declares that in many instances involving an individual
who is not a citizen of the United States charged with an offense punishable as a crime
under state law, a plea of guilty or nolo contendere is entered without the defendant
knowing that a conviction of such offense is grounds for deportation, exclusion from
admission to the United States, or denial of naturalization pursuant to the laws of the
United States. Therefore, it is the intent of the Legislature in enacting this section to
promote fairness to such accused individuals by requiring in such cases that
acceptance of a guilty plea or plea of nolo contendere be preceded by an appropriate
warning of the special consequences for such a defendant which may result from the
plea. It is also the intent of the Legislature that the court in such cases shall grant the
defendant a reasonable amount of time to negotiate with the prosecuting agency in the
event the defendant or the defendant's counsel was unaware of the possibility of
deportation, exclusion from admission to the United States, or denial of naturalization as
a result of conviction. It is further the intent of the Legislature that at the time of the plea
no defendant shall be required to disclose his or her legal status to the court.

LEGISLATION effective January 1, 2016
Codification of Padilla v. Kentucky:
§ 1016.2. Immigration consequences; legislative findings and declarations
The Legislature finds and declares all of the following:
(a) In Padilla v. Kentucky, 559 U.S. 356 (2010), the United States Supreme Court held
that the Sixth Amendment requires defense counsel to provide affirmative and
competent advice to noncitizen defendants regarding the potential immigration
consequences of their criminal cases. California courts also have held that defense
counsel must investigate and advise regarding the immigration consequences of the
available dispositions, and should, when consistent with the goals of and informed
consent of the defendant, and as consistent with professional standards, defend against
adverse immigration consequences (People v. Soriano, 194 Cal.App.3d 1470 (1987),
People v. Barocio, 216 Cal.App.3d 99 (1989), People v. Bautista, 115 CalApp.4th 229
(2004)).
(b) In Padilla v. Kentucky, the United States Supreme Court sanctioned the
consideration of immigration consequences by both parties in the plea negotiating
process. The court stated that “informed consideration of possible deportation can only
benefit both the State and noncitizen defendants during the plea-bargaining process. By
bringing deportation consequences into this process, the defense and prosecution may
well be able to reach agreements that better satisfy the interests of both parties.”
(c) In Padilla v. Kentucky, the United States Supreme Court found that for noncitizens,
deportation is an integral part of the penalty imposed for criminal convictions.
Deportation may result from serious offenses or a single minor offense. It may be by far
the most serious penalty flowing from the conviction.

(d) With an accurate understanding of immigration consequences, many noncitizen
defendants are able to plead to a conviction and sentence that satisfy the prosecution
and court, but that have no, or fewer, adverse immigration consequences than the
original charge.
(e) Defendants who are misadvised or not advised at all of the immigration
consequences of criminal charges often suffer irreparable damage to their current or
potential lawful immigration status, resulting in penalties such as mandatory detention,
deportation, and permanent separation from close family. In some cases, these
consequences could have been avoided had counsel provided informed advice and
attempted to defend against such consequences.
(f) Once in removal proceedings, a noncitizen may be transferred to any of over 200
immigration detention facilities across the country. Many criminal offenses trigger
mandatory detention, so that the person may not request bond. In immigration
proceedings, there is no court-appointed right to counsel and as a result, the majority of
detained immigrants go unrepresented. Immigration judges often lack the power to
consider whether the person should remain in the United States in light of equitable
factors such as serious hardship to United States citizen family members, length of time
living in the United States, or rehabilitation.
(g) The immigration consequences of criminal convictions have a particularly strong
impact in California. One out of every four persons living in the state is foreign-born.
One out of every two children lives in a household headed by at least one foreign-born
person. The majority of these children are United States citizens. It is estimated that
50,000 parents of California United States citizen children were deported in a little over
two years. Once a person is deported, especially after a criminal conviction, it is
extremely unlikely that he or she ever is permitted to return.
(h) It is the intent of the Legislature to codify Padilla v. Kentucky and related California
case law and to encourage the growth of such case law in furtherance of justice and the
findings and declarations of this section.

Duty to Consider Immigration Law for Prosecutors and Trial Counsel:
§ 1016.3. Immigration consequences; duties of counsel
(a) Defense counsel shall provide accurate and affirmative advice about the immigration
consequences of a proposed disposition, and when consistent with the goals of and
with the informed consent of the defendant, and consistent with professional standards,
defend against those consequences.
(b) The prosecution, in the interests of justice, and in furtherance of the findings and
declarations of Section 1016.2, shall consider the avoidance of adverse immigration
consequences in the plea negotiation process as one factor in an effort to reach a just
resolution.
(c) This code section shall not be interpreted to change the requirements of Section
1016.5, including the requirement that no defendant shall be required to disclose his or
her immigration status to the court.

LEGISLATION effective January 1, 2017
Post-Trial Motion to Vacate Conviction Based on Bad Immigration
Advice:
§ 1473.7. Reasons allowing a person no longer imprisoned or restrained to
prosecute a motion to vacate a conviction or sentence; filing of motion; hearing;
ruling; appeal
(a) A person no longer imprisoned or restrained may prosecute a motion to vacate a
conviction or sentence for either of the following reasons:
(1) The conviction or sentence is legally invalid due to a prejudicial error damaging the
moving party's ability to meaningfully understand, defend against, or knowingly accept
the actual or potential adverse immigration consequences of a plea of guilty or nolo
contendere.
(2) Newly discovered evidence of actual innocence exists that requires vacation of the
conviction or sentence as a matter of law or in the interests of justice.
(b) A motion pursuant to paragraph (1) of subdivision (a) shall be filed with reasonable
diligence after the later of the following:
(1) The date the moving party receives a notice to appear in immigration court or other
notice from immigration authorities that asserts the conviction or sentence as a basis for
removal.
(2) The date a removal order against the moving party, based on the existence of the
conviction or sentence, becomes final.
(c) A motion pursuant to paragraph (2) of subdivision (a) shall be filed without undue
delay from the date the moving party discovered, or could have discovered with the
exercise of due diligence, the evidence that provides a basis for relief under this section.
(d) All motions shall be entitled to a hearing. At the request of the moving party, the
court may hold the hearing without the personal presence of the moving party if counsel
for the moving party is present and the court finds good cause as to why the moving
party cannot be present.
(e) When ruling on the motion:
(1) The court shall grant the motion to vacate the conviction or sentence if the moving
party establishes, by a preponderance of the evidence, the existence of any of the
grounds for relief specified in subdivision (a).
(2) In granting or denying the motion, the court shall specify the basis for its conclusion.
(3) If the court grants the motion to vacate a conviction or sentence obtained through a
plea of guilty or nolo contendere, the court shall allow the moving party to withdraw the
plea.
(f) An order granting or denying the motion is appealable under subdivision (b) of
Section 1237 as an order after judgment affecting the substantial rights of a party.
***

Before the Legislature enacted Penal Code section 1473.7, a defendant had no
way to challenge the plea based on failure of trial counsel to advise defendant
about the immigration consequences if that defendant was no longer in custody
for purposes of habeas corpus jurisdiction.
People v. Aguilar (2014) 227 Cal.App.4th 60
People v. Villa (2009) 45 Cal.4th 1063
People v. Kim (2009) 45 Cal.4th 1078

RECENT PUBLISHED APPELLATE CASES
People v. Ogunmowo (2018) 23 Cal.App.5th 67
– Penal Code section 1473.7 motion
De Novo review applies to assess denial of Penal Code section 1473.7
motion; trial counsel’s performance was deficient; and that error prejudiced
appellant.
People v. Chavez (2018) 4 Cal.5th 771
– Penal Code section 1385 motion
Court of Appeal exceed authority when it dismissed an action after the
probation period expired; appellant had the possibility of relief through
Penal Code section 1473.7.
People v. Landaverde formerly at (2018) 228 Cal.App.5th 287
– Penal Code section 1473.7 motion
Petition for review denied; ordered depublished.
People v. Perez (2018) 19 Cal.App.5th 818
– Penal Code section 1473.7 motion
Defendant failed to establish he did not understand immigration
consequences of plea.
People v. Patterson (2017) 2 Cal.5th 885
– Penal Code section 1018 motion
Receiving standard advisement that plea may have immigration
consequences (Penal Code section 1016.5) does not categorically bar
motion to withdraw the plea.

SAMPLE BRIEFS
Issues relating to immigration law typically arise on appeal in our practice area in
the following procedural contexts:
 Direct appeal from the denial of appellant’s motion to withdraw guilty plea
pursuant to Section 1018
 Direct appeal from the denial of appellant’s post-custody motion to
withdraw guilty plea pursuant to Section 1473.7
 Direct appeal from the denial of a motion pursuant to Section 1016.5
 Companion habeas petition asserting IAC for failure to provide accurate
immigration law advice
Representative briefs addressing the following issues have been collected and
posted online:1
 Trial court failure to advise defendant pursuant to Section 1016.5
 Ineffective assistance of counsel, failure to advise that plea would render
defendant deportable
 Error to deny Section 1473.7 motion
 Error to grant Section 1473.7 motion (People’s appeal)

SAMPLE EXPERT WITNESS FEE MOTIONS
An expert in immigration law may be needed in some cases under the following
circumstances:
 To prepare a Strickland expert witness declaration in support of a
companion habeas petition
 To help appellate counsel analyze an unusually complex area of
immigration law
Expert witness fees must be pre-approved by ADI or the Court of Appeal. ADI
has authority to authorize expenditures up to $900. The Court of Appeal must
approve expenses expected to exceed this amount. ADI has a form motion for
expert witness fees on our website.2 In addition, we have collected a few
samples and posted them online.3
***
Thanks to David Annicchiarico, Erica Gambale, Laura Gordon, Charlie Khoury, Alex Kreit, John
Staley, and Jerome Wallingford for giving us permission to share the samples.
1

Posted online on our MCLE materials webpage: http://www.adi‐sandiego.com/practice/mcle_materials.asp.
Posted online on our Forms & Samples webpage: http://www.adi‐sandiego.com/practice/forms_samples.asp.
3
Posted online on our MCLE materials webpage: http://www.adi‐sandiego.com/practice/mcle_materials.asp.
2
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FOURTH APPELLATE DISTRICT, DIVISION TWO

PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff and Respondent,
v.

Court of Appeal
No.
Riverside County
Superior Court
No.

Defendant and Appellant.

INTRODUCTION
was born in

and came to

the United States at the age of nine. In 1997, when he was 22 years
old, he pled guilty to robbery of a cell phone with the use of a knife.
He maintained his innocence, but he accepted a plea agreement.
The prosecutor, the probation officer, and the court all believed
deserved a second chance. He was not the typical
person coming before the court on a robbery charge. He was
employed as a healthcare worker, and his supervisor told the court
he was a dependable and highly valued employee. When his

9

daughter,

, was very ill and no longer cared for by her

mother, she was put in foster care at the age of six months.
attended special classes to learn how to care for a frail child,
visited her in foster care three to four times each week, and worked
cooperatively with the foster mother, the doctors, and Child
Protective Services. As a result,

was placed in his home,

and he was given custody and responsibility for her care.
Recognizing

worth and potential, the court

sentenced him to probation, which he successfully completed. In the
20 years since his conviction,

has thrived. He is married

to a U.S. citizen, and together they have owned and operated the
for the past 13 years. They have three
children together.
But tragically, when

applied for legal permanent

residency, he learned for the first time that the robbery conviction
excluded him from admission to the United States and made him
deportable.

counsel never told him of this dire

10

consequence, which now threatens to tear apart his family and
remove him from the country that has been his home for decades.
Under immigration law, robbery with a sentence of a year or
more is considered an aggravated felony.

was sentenced

to probation, but before granting probation the judge imposed and
then suspended execution of a two-year prison sentence.
Immigration law treats that as a two-year sentence, despite that he
never stepped foot in prison and successfully completed his threeyear probation. In fact,

also later successfully moved to

have his conviction expunged and was granted a certificate of
rehabilitation and a pardon. But that is not enough under
immigration law.
In 2017, the Legislature enacted Penal Code section 1473.7,
which provides a remedy for people like

who were

unaware of the actual immigration consequences of their plea and
only learned of them much later. Where ineffective assistance of
counsel or other error made the defendant unaware of the
immigration consequences of his plea, he has the right to withdraw

11

the plea.

moved for this remedy, but the trial court

denied it, mistakenly believing that his receipt of a general
advisement that the conviction may have unspecified immigration
consequences precluded relief. In fact, the Supreme Courts of the
United States and California have both held that attorneys have an
affirmative duty to research the specific immigration consequences
of a particular plea. Where those consequences are clear under the
law, it is ineffective assistance of counsel to fail to advise a client that
the plea will certainly make him deportable. An advisement merely
of possible immigration consequences is insufficient to discharge
counsel’s duty. Remand is required because the trial court abused
its discretion by resting its decision on an error of law.
Alternatively, this Court can instead direct the trial court to
grant the relief and allow

to withdraw his plea because

his entitlement is clear from the present record.

has

satisfied Penal Code section 1473.7, by the requisite preponderance
of the evidence, in two ways: (1) his counsel provided ineffective
assistance, and (2) his plea was not knowing, intelligent, and

12

voluntary. Moreover, he has established the prejudice element
through his declaration, well corroborated by the factual record, that
he would not have accepted this plea and would have instead held
out for an immigration-neutral plea or gone to trial, if he had known
the material fact that a robbery conviction with a suspended twoyear sentence and probation would make him deportable. This
Court should therefore remand with directions for the trial court to
permit

to withdraw his plea.
STATEMENT OF APPELLATE JURISDICTION

The denial of a motion to vacate a conviction or sentence
pursuant to Penal Code1 section 1473.7 is “appealable under
subdivision (b) of Section 1237 as an order after judgment affecting the
substantial rights of a party.” (§ 1473.7, subd. (f).)
STATEMENT OF THE CASE
An information filed on January 23, 1997 charged
with robbery (§ 211; Count One) and assault with a deadly weapon
(§ 245, subd. (a)(1); Count Two). (CT 3-4.) As to each count, it was

1

Unspecified statutory references are to the Penal Code.
13

alleged that he personally used a deadly weapon, a knife (§ 12022,
subd. (b)). (CT 3-4.)
On July 8, 1997,

pled guilty to the robbery and

admitted the knife use. (CT 51.) On August 19, 1997, the court
sentenced him to the low term of two years for the robbery and a
stayed term of one year for the deadly weapon enhancement. (CT
20.)2 The court suspended execution of the sentence and placed
on three years of formal probation, with 150 days in county
jail, to be served on weekends. (CT 20.) The assault charge was
dismissed in the interests of justice (§ 1385), its attendant
enhancement was stricken, and the allegation that the robbery was a
serious felony (§ 1192.7, subd. (c)(23)) was also stricken. (CT 21.)
On January 22, 2016, the court granted

motion

after successful completion of probation to set aside his guilty plea
and conviction and ordered the case dismissed (§ 1203.4, subd.

The record does not contain the reporter’s transcript from this
hearing because the reporter’s notes were no longer available for
hearings occurring more than ten years ago. (See Reporter’s
Affidavit of No Notes.)
2

14

(a)(1)).3 (CT 23; RT 1-2.) On January 13, 2017, the court granted his
motion for a certificate of rehabilitation and a pardon. (CT 85-86.)
On July 7, 2017,

filed a motion to vacate his

conviction and sentence (§ 1473.7, subd. (a)(1)). (CT 24.) The court
heard and denied the motion on August 4, 2017. (CT 88.)
filed a timely notice of appeal the same day. (CT 89.)
STATEMENT OF FACTS
The facts underlying

conviction are not relevant

to the appeal but are briefly provided for background. The court
found a factual basis for the plea based on the “probation/police
report.” (CT 20.) The probation report summarizes a police report,
which states that, on the night of September 25, 1996, the victim and
a friend went to a gas station in Riverside to buy cigarettes. (CT 9.)
The victim told police that

years old, and

another person approached him, and
cigarette. (CT 9.)

asked for a

companion then reached into the car

“That action, however, has no effect on the federal immigration
consequences of his conviction.” (People v. Martinez (2013) 57 Cal.4th
555, 560.)
3

15

and grabbed the victim’s cell phone, and the two men ran to
car. (CT 9.)
According to the report, the victim and his friend went after
and his companion, whereupon four people exited
(CT 9.) The victim and his friend got into their car to
leave, but the car stalled. (CT 9.) The victim said that
then leaned into the car and stabbed him several times in the hand.
(CT 9.)

and the others, including two minors, also

punched and kicked the victim and his car. (CT 9.) They fled when
bystanders yelled and honked their horns. (CT 9.)
The victim averred that, if he had not put his hand up,
a would have stabbed him several times directly in the chest.
(CT 9.) Contradicting that statement, the probation report highlights
that the victim received only a “small cut” to his hand, and there
was no information that he sought medical treatment. (CT 15-16.)
was arrested two hours later and positively
identified by the victim. (CT 9-10.) Police found a knife in his car
and the victim’s cell phone at his house. (CT 10.)

16

When interviewed by the probation officer,

denied

seeing his friend steal the victim’s cell phone. (CT 11.) He said that,
when he later learned of the theft, he took the cell phone away from
his friend and removed it from his car so as not to have stolen
property in his vehicle. (CT 11.)

explained that he was

present for a fist fight that occurred after the victim and his friend
accosted
pounded on

and his companions because of the theft and
car. (CT 11.) But he firmly denied

personally fighting or using a knife. (CT 11, 15.) He was
nonetheless sorry that the victim was harmed and was willing to
take legal responsibility. (CT 11-12.)
///
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ARGUMENT
I.

REMAND IS REQUIRED BECAUSE THE TRIAL COURT ABUSED ITS
DISCRETION BY DENYING
MOTION BASED ON
THE LEGALLY ERRONEOUS BELIEF THAT AN ADVISEMENT THAT
THE PLEA COULD POSSIBLY HAVE UNSPECIFIED IMMIGRATION
CONSEQUENCES WAS SUFFICIENT TO DISCHARGE DEFENSE
COUNSEL’S DUTY OF EFFECTIVE ASSISTANCE AND MAKE
PLEA KNOWING, INTELLIGENT, AND VOLUNTARY.
A.

Introduction

The trial court denied

section 1473.7 motion

solely on the basis that he had received the advisement that his
conviction “may” have unspecified immigration consequences. That
was not a lawful basis to deny the motion, however, pursuant to
decisions of both the United States and California Supreme Courts.
Where the law is clear that the plea would subject the defendant to
mandatory deportation, counsel has a duty to advise the client of
this profound consequence. The trial court abused its discretion by
holding otherwise. Moreover, because the error resulted in the
court’s failure to uphold

Sixth Amendment right to

effective assistance of counsel and the constitutional trial rights
waived by a guilty plea, it is federal constitutional error as well.
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(See Strickland v. Washington (1984) 466 U.S. 668, 685-687 [104 S.Ct.
2052, 80 L.Ed.2d 674]; Boykin v. Alabama (1969) 395 U.S. 238, 243 [89
S.Ct. 1709, 23 L.Ed.2d 274].)

is entitled to remand for a

proper exercise of the court’s discretion.
B.

Standard of Review

This Court reviews a trial court’s decision on a section 1473.7
motion for abuse of discretion. (See People v. Patterson (2017) 2
Cal.5th 885, 894 [addressing motion to withdraw plea under § 1018];
People v. Superior Court (Zamudio) (2000) 23 Cal.4th 183, 192
[withdrawal of plea under § 1016.5].) “[W]hen a trial court’s
decision rests on an error of law, that decision is an abuse of
discretion.” (People v. Superior Court (Humberto S.) (2008) 43 Cal.4th
737, 746.)
C.

Background
section 1473.7 motion argued (1) his guilty plea

was constitutionally defective because it was not knowing,
intelligent, and voluntary, in that he was unaware the plea would
subject him to mandatory deportation; and (2) his counsel was
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ineffective for failing to conduct the necessary research and advise
him that the plea would make him deportable. (CT 32.)
In his declaration,

explained that neither his

attorney nor the court informed him that his conviction and sentence
would have the effect of subjecting him to deportation. (CT 52-53.)
He acknowledged that he signed a plea form, which advised him, “If
I am not a citizen of the United States, I understand that this
conviction may have the consequences of deportation, exclusion
from admission to the United States, or denial of naturalization . . . .”
(CT 5, 53, emphasis added.) And he told his probation officer that
he knew the conviction “could possibly” have immigration
consequences. (CT 15.) However, he did not read or understand the
plea form before signing it and was, in any case, never informed by
the plea form, the court, or counsel that the plea would make him
deportable. (CT 53.)
The minute order from the plea hearing states only that
was “[a]dvised of [c]onstitutional [r]ights,” and that he
understood the “consequences of his/her plea.” (CT 51.) There is no
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specific mention of immigration consequences, including no record
that the court told him either that he “may” be deportable or
“would” be deportable as a result of the plea.
In his declaration,

explained that it was not until he

applied for legal permanent residency years later that he learned
from an immigration attorney that, despite his lawful immigration
status, he is subject to mandatory exclusion from the United States
because of this conviction and sentence. (CT 53.) If he had known
he was bargaining away his right to stay in this country, he would
never have entered the plea and would instead have held out for an
immigration-neutral plea or gone to trial. (CT 53.)
came to the United States from

when

he was nine years old and has been a resident here for 33 years.
(CT 53.) The probation department reported that, at the time of his
plea, he was employed as a dietary aide at
of Riverside. (CT 8.) His supervisor wrote a letter on his behalf, in
which she described him as a “dependable and hard worker” who
“would be a very difficult employee to replace.” (CT 13-14.) She
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also said he was “a very caring person as shown by the love he ha[d]
for his child,” for whom he had “gone through great strides to do
what [wa]s right . . . .” (CT 13.)
The probation report explained that
month-old daughter,

had a

, who was no longer cared for by her

mother and was put in foster care at the age of six months, when she
was diagnosed with severe failure to thrive.4 (CT 12.) The baby was
frail and not gaining weight. (CT 12-13.) While she was in foster
care,

three to four times each week.

(CT 12.) He attended special classes to learn how to care for a frail
child. (CT 12.) “He demonstrated the necessary patience to feed his
daughter, who ha[d] a severe aversion to oral feedings.” (CT 12.)
He worked cooperatively with the foster mother, the doctors, and
Child Protective Services. (CT 13.) As a result,

was placed

in his home, and he was given responsibility for her care. (CT 1213.)

See https://www.webmd.com/children/tc/failure-to-thrive-topicoverview.
4
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mother also lived and worked in Riverside.
(CT 8.) His father was deceased. (CT 8.) When
achieved custody of

, his mother helped him care for her

while he was working. (CT 12.)
The probation department recommended that the judge find
to be an unusual case in which a grant of probation
would best serve the interests of justice. (CT 15.) The officer noted
gainful employment, his child for whom he provided
intensive care, and that this offense was committed prior to gaining
custody of her. (CT 15-16.) The court granted probation, and
successfully completed it.
Today, he is married to a U.S. citizen, and they have three U.S.
citizen children together:

(19),

(18), and

(16).

(CT 53.) For the past 13 years, he and his wife have owned and
operated the

(CT 53.) Deportation

would be “devastati[ng]” for him and his family, emotionally and
financially. (CT 53-54.)

also fears for his safety if he
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were forced to return to

which has been plagued by

drug- and gang-related violence. (CT 55-57.)
D.

Ruling on the Section 1473.7 Motion

At the August 4, 2017 hearing on the section 1473.7 motion, the
Honorable

observed that he was judge who took
plea back in 1997. (Augm. RT 1.) Judge

that the problem with

said

claim was that “I took the plea,

and I know what I do when I take pleas, and he was advised of the
immigration -- the potential immigration consequences.” (Augm. RT
2.) The court further observed that

had initialed the part

of the plea form that said he understood the plea may have
immigration consequences. (Augm. RT 2.) As such, the court did not
believe

declaration that he had not understood the

potential immigration consequences. (Augm. RT 3.)
Defense counsel responded that

argument was

not that he had not received an advisement of potential immigration
consequences (see § 1016.5). (Augm. RT 3.) Rather, case law had
held that such a conditional advisement was not a bar to relief under

24

section 1473.7. (Augm. 3.) Counsel explained that, if
had been told the conviction would make him deportable, he would
not have entered that plea. (Augm. RT 4.)
The court responded, “Last I looked, there was a conflict in
that authority . . . .” (Augm. RT 4.) The judge subsequently ruled,
“Well, the Court is going to deny the motion. I encourage you to
take this up with the Court of Appeal. As you know, they’re right up
the street here, and I’m always willing to seek their guidance. That’s
why they get paid more than I do.” (Augm. RT 5.)
E.

Section 1473.7 Allows a Defendant to Withdraw His
Plea Where He Did Not Meaningfully Understand Its
Immigration Consequences.

Section 1473.7 permits a “person no longer imprisoned or
restrained” to move vacate his conviction or sentence if, as relevant
here, it “is legally invalid due to a prejudicial error damaging the
moving party’s ability to meaningfully understand, defend against,
or knowingly accept the actual or potential adverse immigration
consequences of a plea of guilty or nolo contendere.” (§ 1473.7,
subd. (a)(1).) It was enacted in part to solve the problem that the
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writ of habeas corpus is generally unavailable to persons who are no
longer in state custody. (People v. Perez (2018) 19 Cal.App.5th 818,
820, 828-829.)
The court “shall” grant the motion if the movant establishes
prejudicial error by a preponderance of the evidence. (§ 1473.7,
subd. (e)(1).) If the motion is granted, the plea may be withdrawn.
(§ 1473.7, subd. (e)(3).) The statute applies retroactively to pleas
entered before its enactment. (People v. Perez, supra, 19 Cal.App.5th
at pp. 820, 828-829.)
F.

Is Entitled to Remand for Reconsideration
Because the Trial Court Abused Its Discretion by
Resting Its Decision on a Legal Error; an Advisement
That a Plea May Have Immigration Consequences
Does Not Bar Relief Under Section 1473.7.

The trial court believed that

was ineligible for

section 1473.7 relief because he had been advised that his plea may
have immigration consequences. (Augm. RT 2-5.) According to the
court, “[t]he issue is was he made aware of, and did he indicate he
understood the potential immigration consequences . . . .” (Augm.
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RT 3.) The court misidentified the controlling legal issue and
thereby abused its discretion.
The judge’s ruling was directly contrary to the California
Supreme Court’s interpretation of a substantially similar statute in
People v. Patterson, supra, 2 Cal.5th at p. 889, which was decided three
months before

filed his motion. There, after pleading

guilty to a drug possession charge, the defendant learned that the
plea subjected him to mandatory deportation. (Ibid.) He filed a
motion under section 1018, which allows a defendant to withdraw
his plea for good cause at any time before judgment is entered or
within six months after a grant of probation. (§ 1018.) The
defendant argued he was unaware the plea would make him
deportable. (Id. at pp. 889-890.) The trial court denied the motion,
holding that it was legally insufficient because the defendant had
received the standard statutory advisement of section 1016.5, which
states, in pertinent part, “If you are not a citizen, you are hereby
advised that conviction of [this] offense . . . may have the
consequences of deportation, exclusion from admission to the
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United States, or denial of naturalization . . . .” (§ 1016.5, subd. (a);
People v. Patterson, supra, 2 Cal.5th at p. 889.)
The Supreme Court reversed, holding that a “may”
advisement was not a bar to withdrawal of a guilty plea based on
ignorance of the plea’s actual immigration consequences. (People v.
Patterson, supra, 2 Cal.5th at p. 889.) That was so even though the
defendant had reviewed the plea form with his attorney, which
included the advisement, and had stated in court that he understood
it and had no questions.5 (Id. at p. 890.) The Supreme Court held,
“We see no logical reason why the section 1016.5 advisement would
operate as such a bar. A defendant entering a guilty plea may be
aware that some criminal convictions may have immigration
consequences as a general matter, and yet be unaware that a
conviction for a specific charged offense will render the defendant
subject to mandatory removal.” (Id. at p. 895, emphasis added.) The
Court explained, “[F]or many noncitizen defendants deciding
The defendant also submitted a declaration about his attorney’s
inadequate advice regarding immigration consequences, but the
Supreme Court did not find it necessary to resolve those factual
issues because, as will be explained, the trial court’s legal error
required remand. (People v. Patterson, supra, 2 Cal.5th at p. 890.)
5
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whether to plead guilty, the ‘actual risk’ that the conviction will lead
to deportation -- as opposed to general awareness that a criminal
conviction ‘may’ have adverse immigration consequences -- will
undoubtedly be a ‘material matter[ ]’ that may factor heavily in the
decision whether to plead guilty. [Citation].” (Id. at p. 896.)
The plain language of section 1473.7 also supports the same
interpretation as applied to that section, with its establishment of a
remedy for cases in which the defendant did not meaningfully
understand the “actual or potential” immigration consequences of
the plea. (§ 1473.7, subd. (a)(1).)
The U.S. Supreme Court and the Ninth Circuit have likewise
recognized the important distinction between an advisement of
possibility and an advisement of certainty. (Padilla v. Kentucky
(2010) 559 U.S. 356, 360 [130 S.Ct. 1473, 176 L.Ed.2d 284]; I.N.S. v. St.
Cyr (2001) 533 U.S. 289, 325 [121 S.Ct. 2271, 150 L.Ed.2d 347] [for
noncitizens, “[t]here is a clear difference . . . between facing possible
deportation and facing certain deportation”]; United States v.
Rodriguez-Vega (9th Cir. 2015) 797 F.3d 781, 790 [“Warning of the
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possibility of a dire consequence is no substitute for warning of its
virtual certainty. As Judge

explained, ‘Well, I know

every time that I get on an airplane that it could crash, but if you tell
me it’s going to crash, I’m not getting on.’ [Citation.]”].)
Moreover, as will be explained in greater detail in Argument II,
the U.S. Supreme Court and the California courts have held that
defense counsel has an affirmative duty to research the actual
immigration consequences of a proposed plea bargain. (Padilla v.
Kentucky, supra, 559 U.S. at pp. 368-369; People v. Patterson, supra,
2 Cal.5th at p. 898; People v. Soriano (1987) 194 Cal.App.3d 1470, 14811482.) And in cases like the present one, where the deportation
effect of the particular criminal conviction is clear, counsel renders
ineffective assistance by failing to inform the defendant that the plea
will make him deportable. (Padilla v. Kentucky, supra, 559 U.S. at pp.
368-369; People v. Patterson, supra, 2 Cal.5th at p. 898.) An
advisement that the conviction may result in deportation is not
sufficient to discharge counsel’s duty. (Padilla v. Kentucky, supra, 559
U.S. at p. 360; United States v. Rodriguez-Vega, supra, 797 F.3d at p.
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784.) Nor does a section 1016.5 advisement “‘shield pleas from
collateral attack’” based on ineffective assistance of counsel.
(In re Resendiz (2001) 25 Cal.4th 230, 240, citation omitted [“‘[t]he
defendant can be expected to rely on counsel’s independent
evaluation of the charges, applicable law, and evidence, and of the
risks and probable outcome of trial.’ [Citation.]”].)6
Thus, in Patterson, where the trial court denied the defendant’s
motion to withdraw his plea on the erroneous belief that section
1016.5’s “may” advisement precluded it, the remedy was remand for
a proper exercise of the trial court’s discretion, taking into account
“‘all factors necessary to bring about a just result.’ [Citation.]”
(People v. Patterson, supra, 2 Cal.5th at pp. 899-900; see also People v.
Martinez, supra, 57 Cal.4th at p. 559 [remanding because the trial
court applied the wrong standard of prejudice in denying the
defendant’s motion to vacate his plea due to no § 1016.5
advisement].)

Abrogated on another point by Padilla v. Kentucky, supra, 559 U.S.
at p. 370.
6
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For the same reasons, the trial court here erred by holding that
receipt of an advisement, that his plea may have
potential immigration consequences, barred relief under section
1473.7. At a minimum, the matter must therefore be remanded due
to the court’s legal error, which constituted an abuse of its
discretion. (Humberto S., supra, 43 Cal.4th at p. 746.) As explained
below, however, this Court should instead hold that the record
demonstrates

established prejudicial error by a

preponderance of the evidence and permit him to withdraw his
plea.
II.

ALTERNATIVELY, THIS COURT SHOULD DIRECT THAT
BE PERMITTED TO WITHDRAW HIS PLEA BECAUSE THE
RECORD DEMONSTRATES BY A PREPONDERANCE OF THE
EVIDENCE THAT COUNSEL RENDERED INEFFECTIVE ASSISTANCE
THAT THE PLEA WOULD
BY FAILING TO ADVISE
MAKE HIM DEPORTABLE.
A.

Introduction
counsel had an affirmative duty to research the

actual immigration consequences of the plea and inform him that it
would make him deportable. The U.S. and California Supreme
Courts have repeatedly identified that deportation is a dire
32

consequence, which for many is a far worse outcome than
imprisonment. Accurate and complete advice from counsel is
critical.
The record contains no indication that

received any

advice other than that his plea could have unspecified immigration
consequences. His declaration provides that he was never told he
would become deportable, and he would not have entered this plea
if he had known the truth. That he would not have agreed to a plea
that would result in his deportation is corroborated by the facts that
he had lived in the United States since he was a child, he had a good
job, his only living parent resided in the U.S., he had gone through
great efforts to assume the care of his frail, U.S. citizen daughter, and
he surely would not have wanted to take her far away to a country
he hardly knew, with uncertain medical care, and away from her
grandmother who was helping him care for her and allowing him to
maintain his gainful employment.
The preponderance of the evidence therefore demonstrates that
was prejudiced by his counsel’s failure to affirmatively
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research and advise him regarding the actual immigration
consequences of his plea. This Court should direct that the trial
court grant his motion for section 1473.7 relief.
B.

Standard of Review

The questions of whether counsel’s performance fell below
professional norms and whether the appellant was thereby
prejudiced are mixed questions of fact and law that an appellate
court reviews de novo. (In re Resendiz, supra, 25 Cal.4th at pp. 248249.)
C.

The Preponderance of the Evidence Demonstrates
That
Counsel Failed His Professional
Duty to Research the Actual Immigration
Consequences and Inform
Before He
Decided on the Plea, That It Would Certainly Render
Him Deportable.

The actual immigration consequences of

plea

were clear, and counsel’s duty to advise him of those consequences
was equally clear.

attorney provided ineffective

assistance.
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1.

Immigration law in 1997 unambiguously made a
person convicted of robbery with a two-year
suspended prison sentence deportable.

At the time of

plea, readily discoverable

immigration law clearly provided: “Any alien who is convicted of an
aggravated felony at any time after entry is deportable.”7 (8 U.S.C.
§ 1251(a)(2)(A)(iii) (West 1997).)8 The robbery conviction and
sentence qualified as an “aggravated felony” in two ways. First, the
plea was to a “theft offense . . . for which the term of imprisonment
[was] at least one year[.]” (8 U.S.C. § 1101(a)(43)(G).) Robbery was,
of course, a theft offense. (§ 211; see People v. Bradford (Jan. 23, 1997)
14 Cal.4th 1005, 1055 [all elements of theft are included in robbery].)
And

suspended two-year prison sentence, although he

was never ordered to serve it because he successfully completed
probation, counted as a term of imprisonment of at least one year for
purposes of deportability. (8 U.S.C. § 1101(a)(48)(B) [“sentence . . .
include[s] the period of incarceration or confinement ordered by a
This rule applied whether the aggravated felony was a federal
crime or a state crime. (8 U.S.C. § 1101(a)(43).)
7

All statutes cited in this subsection of the brief are the 1997
versions.
8

35

court of law regardless of any suspension of the imposition or
execution of that imprisonment or sentence in whole or in part”];
Fonseca-Leite v. I.N.S. (5th Cir. 1992) 961 F.2d 60, 62 [“The actual time
spent in confinement is irrelevant.”]; In re S-S- (BIA May 6, 1997) 21
I. & N. Dec. 900, 902 [“Rather, the only relevant inquiry is the term
to which the respondent was sentenced by the court.”].)
Second, robbery was an aggravated felony because it was “a
crime of violence (as defined in section 16 of Title 18 . . . ) for which
the term of imprisonment [was] at least one year[.]” (8 U.S.C. §
1101(a)(43)(F).) “Crime of violence” was defined as “(a) an offense
that has as an element the use, attempted use, or threatened use of
physical force against the person or property of another, or (b) any
other offense that is a felony and that, by its nature, involves a
substantial risk that physical force against the person or property of
another may be used in the course of committing the offense.”
(18 U.S.C. § 16.) By at least 1990, robbery was determined to be a
crime of violence within the meaning of 18 U.S.C. § 16, even where
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no weapon was used. (United States v. McDougherty (9th Cir. 1990)
920 F.2d 569, 573-574.)
Thus,

counsel could readily have discovered in

1997 that a plea to robbery with a suspended sentence of two years
in prison was considered an aggravated felony that would make his
client deportable.
2.

Counsel rendered ineffective assistance by
failing to advise
that his plea would
make him deportable.

Under both the state and federal constitutions, an attorney
provides ineffective assistance by failing to determine whether a
plea will certainly make a noncitizen client deportable. (Cal. Const.,
art. I, § 15; U.S. Const., 6th Amend.)
“Before deciding whether to plead guilty, a defendant is
entitled to ‘the effective assistance of competent counsel.’ [Citation.]”
(Padilla v. Kentucky, supra, 559 U.S. at p. 364.) The high court has
“long recognized that the negotiation of a plea bargain is a critical
phase of litigation for purposes of the Sixth Amendment . . . .” (Id. at
p. 373.) To be granted relief based on ineffective assistance, the
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defendant must show: “(1) trial counsel failed to act in the manner to
be expected of reasonably competent attorneys acting as diligent
advocates; and (2) it is reasonably probable that a more favorable
[outcome] would have resulted in the absence of counsel’s failings.”
(People v. Lewis (1990) 50 Cal.3d 262, 288; Strickland v. Washington,
supra, 466 U.S. at pp. 685-687.) In this context, a more favorable
outcome means the defendant would likely have rejected this plea
and instead held out for an immigration-neutral plea or taken the
case to trial, regardless of the likelihood of success at trial. (People v.
Martinez, supra, 57 Cal.4th at p. 559; Lee v. United States (2017) 137
S.Ct. 1958, 1965-1966 [198 L.Ed.2d 476].)
With respect to the first prong, counsel does not perform as a
reasonably competent attorney if he fails to research the actual
immigration consequences of a proposed plea bargain. (Padilla v.
Kentucky, supra, 559 U.S. at pp. 368-369; People v. Patterson, supra, 2
Cal.5th at p. 898; People v. Soriano, supra, 194 Cal.App.3d at pp. 14811482.) This rule derives from the U.S. Supreme Court’s “long
recogni[tion] that deportation is a particularly severe ‘penalty’.’”
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(Padilla v. Kentucky, supra, 559 U.S. at p. 365, quoting Fong Yue Ting v.
United States (1893) 149 U.S. 698, 740 [13 S.Ct. 1016, 37 L.Ed. 905].)
“To banish [noncitizens] from home, family, and adopted country is
punishment of the most drastic kind . . . .” (Lehmann v. United States
ex rel. Carson (1957) 353 U.S. 685, 691 [77 S.Ct. 1022, 1 L.Ed.2d 1122];
In re Resendiz, supra, 25 Cal.4th at p. 251 [citing same]; People v.
Patterson, supra, 2 Cal.5th at p. 894 [immigration consequences may
be “dire” for noncitizen].) “‘Preserving the client’s right to remain in
the United States may be more important to the client that any
potential jail sentence.’ [Citation.]” (I.N.S. v. St. Cyr, supra, 533 U.S.
at p. 322.)
Moreover, due to a dramatic expansion of deportable offenses
in recent decades, as well as restrictions on discretionary relief from
deportation that were enacted in 1996, for a noncitizen convicted of
a deportable offense, “his removal is practically inevitable.” (Padilla
v. Kentucky, supra, 559 U.S. at pp. 360, 363-364.) “The importance of
accurate legal advice for noncitizens accused of crimes has never
been more important” than it has been since 1996. (Id. at p. 364.)
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Where, as here, the immigration law subjecting the client to
deportation is clear, counsel has an affirmative duty to provide
correct advice. (Padilla v. Kentucky, supra, 559 U.S. at pp. 368-369;
People v. Patterson, supra, 2 Cal.5th at p. 898.) A warning that the plea
may have immigration consequences is insufficient to discharge
counsel’s duty. (Padilla v. Kentucky, supra, 559 U.S. at p. 360
[“counsel had an obligation to advise him that the offense . . . would
result in his removal”], emphasis added; United States v. RodriguezVega, supra, 797 F.3d at p. 784 [where deportation consequence was
“virtual certainty,” failing to advise of that fact was ineffective
assistance]; People v. Soriano, supra, 194 Cal.App.3d at pp. 1470, 14811482.)
Furthermore, an advisement from the court or in the plea
agreement that the plea may have immigration consequences is
“simply irrelevant to the question of whether counsel’s performance
fell below an objective standard of reasonableness.” (United States v.
Rodriguez-Vega, supra, 797 F.3d at p. 787; In re Resendiz, supra, 25
Cal.4th at p. 241 [“The existence of a state statute requiring courts to
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deliver a specified immigration advisement cannot deprive
defendants of these federal constitutional rights.”].) A defendant is
entitled to his attorney’s research and advice regarding how
immigration law will impact him. (In re Resendiz, supra, 25 Cal.4th at
pp. 241, 246; Michel v. United States (2d Cir. 1974) 507 F.2d 461, 465
[“counsel and not the court has the obligation of advising him of his
particular [immigration] position as a consequence of his plea”];
compare People v. Perez, supra, 19 Cal.App.5th at pp. 821-822 [denial
of 1473.7 upheld where court, counsel, and plea form told defendant
his plea “will” result in his deportation].)
Applying these rules to the present case,
was ineffective.

counsel

declared under penalty of perjury that

his attorney never told him his plea would certainly render him
deportable. (CT 52-54.) His declaration, uncontradicted by any
prosecution evidence, constituted a preponderance of the evidence
that he was inadequately advised. Moreover, as explained in greater
detail in the prejudice discussion below, the other facts in the record
strongly confirm that

would not have entered this plea if
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he had known it would make him deportable. That in turn
corroborates his declaration that counsel did not in fact inform him
of the dire immigration consequences of the plea, further
establishing a preponderance of the evidence. Counsel’s
performance fell below professional standards.
3.

People v. Landaverde was wrongly decided.

A recent Court of Appeal opinion affirmed the denial of
section 1473.7 relief because the defendant entered his plea prior to
the U.S. Supreme Court’s decision in Padilla v. Kentucky, which is not
retroactive. (People v. Landaverde (2018) 20 Cal.App.5th 287.)
Respectfully, Landaverde was wrongly decided, and this Court
should decline to follow it. (See Auto Equity Sales, Inc. v. Superior
Court of Santa Clara County (1962) 57 Cal.2d 450, 455-456.) In fact,
California courts held, long before the U.S. Supreme Court, and
before

plea, that counsel had an affirmative duty to

research and advise a noncitizen client regarding the actual
immigration consequences of a plea.
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In Landaverde, the defendant moved to vacate his plea under
section 1473.7 based on a violation of his Sixth Amendment right to
counsel, in that counsel failed to research and advise him regarding
immigration consequences before he entered his plea in 1998.
(People v. Landaverde, supra, 20 Cal.App.5th at p. 290.) As described
above, the U.S. Supreme Court held in Padilla that the Sixth
Amendment imposes upon attorneys the affirmative obligation to
provide specific and accurate advice to clients regarding
immigration consequences. Landaverde observed, however, that in a
subsequent case the Supreme Court held that Padilla, which was
decided in 2010, did not apply retroactively. (Id. at p. 295, citing
Chaidez v. United States (2013) 568 U.S. 342, 359 [133 S.Ct. 1103, 185
L.Ed.2d 149].) Landaverde therefore found that “appellant’s trial
counsel had no affirmative obligation to advise him of the
immigration consequences of his plea at the time the plea was
taken,” and affirmed the denial of his section 1473.7 motion. (Id. at
p. 295.)
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Landaverde is correct that Padilla is not retroactive, but it is
wrong that this means, before Padilla, counsel had no affirmative
obligation of advice. Indeed, in California, as of at least 1987,
counsel was charged with this duty. That year, the Court of Appeal
in Soriano reached the same conclusion as the Supreme Court in
Padilla: a criminal defense attorney has an affirmative obligation to
advise a client about adverse immigration consequences. (People v.
Soriano, supra, 194 Cal.App.3d at pp. 1478-1482.) Importantly, the
Soriano decision was based not only on the Sixth Amendment, but
also Article I, section 15 of the California Constitution. (Id. at p.
1478.) States are, of course, free to adopt greater protections for
constitutional rights than the United States Constitution. (Reynolds
v. Superior Court (1974) 12 Cal.3d 834, 842 & fn. 10.)9
In Soriano, the defendant argued that he had received ineffective
assistance because his attorney failed to adequately advise him
regarding “the deportation consequences of his guilty plea.” (People
v. Soriano, supra, 194 Cal.App.3d at p. 1473.) The defendant averred

Abrogated on another point by Izazaga v. Superior Court (1991) 54
Cal.3d 356.
9
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that counsel told him he would not be deported (id. at p. 1478), but the
Court of Appeal found that the evidence was “conflicting . . . as to what
counsel told defendant about deportation.” (Id. at p. 1479.) The court
determined, however, “What is uncontested is that counsel, knowing
defendant was an alien, resident in this country . . . did not make it her
business to discover what impact his negotiated sentence would have on his
deportability.” (Id. at p. 1480.) This was ineffective assistance of counsel.
(Id. at p. 1481.) The attorney did, at a minimum, warn the defendant
that there might be immigration consequences. (Ibid.) The Court of
Appeal held: “Is such a formulaic warning from his own attorney an
adequate effort to advise a criminal defendant of the possible
consequences of his plea? We think not.” (Ibid.) “[W]hatever advice his
counsel did give him was not founded on adequate investigation of
federal immigration law.” (Id. at p. 1482.) Soriano therefore vacated the
judgment and remanded for the defendant to withdraw his plea. (Ibid.)
Landaverde distinguishes Soriano, but it does so unconvincingly.
The opinion holds that Soriano only stands for the proposition that,
“when asked, trial counsel ha[s] an obligation to research further and

45

provide accurate information.” (People v. Landaverde, supra, 20
Cal.App.5th at p. 296, emphasis in original.) Yet Soriano never
suggested that the duty to research immigration law and provide
accurate advice is triggered only if the defendant asks for such
advice. Soriano made clear the standard for effective representation
in California: it is not enough for a criminal defense attorney to
merely parrot back a court’s section 1016.5 advisement to her client.
Counsel must research the immigration consequences of a plea and
advise the client accordingly. (People v. Soriano, supra, 194
Cal.App.3d at p. 1482.)
Indeed, Soriano has never been interpreted so narrowly as in
Landaverde. For example, in People v. Barocio (1987) 216 Cal.App.3d
99, 107, the court noted, “In effect the [Soriano] court concluded,
counsel could not merely advise defendant in the language of
section 1016.5 that deportation could result when research of the
applicable law would have indicated that deportation would result
unless the sentencing court recommended otherwise.” (Emphasis in
original.) Similarly, in People v. Makabali (1993) 14 Cal.App.4th 847,
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852, the court stated about Soriano and Barocio: “Generally, those
cases hold defense counsel must do more than give a pro forma
warning to his or her client that a plea may have an effect on
immigration status.” “Instead, defense counsel has a duty to
investigate the specific immigration consequences of a plea and to
advise the client accordingly.” (Ibid.) In People v. Huynh (1991) 229
Cal.App.3d 1067, 1083, the court interpreted Soriano as a case where
“defense counsel was found to have rendered ineffective assistance
by not going beyond a general warning to her client that his guilty
plea might have immigration consequences.” All of these opinions,
issued before

entered his plea in 1997, demonstrate that

California attorneys had an affirmative duty of specific, informed,
and accurate advice. (See also People v. Ledesma (1987) 43 Cal.3d 171,
215 [“before counsel undertakes to act at all he [must] make a
rational and informed decision on strategy and tactics founded on
adequate investigation and preparation.”].)
Landaverde is the first and only instance in which a court has
held that the Soriano duty arises only when the defendant inquires
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about immigration consequences. The opinion is also at odds with
the California Legislature’s own findings about the requirements of
Soriano: “California courts . . . have held that defense counsel must
investigate and advise regarding the immigration consequences of
the available dispositions, and should . . . defend against adverse
immigration consequences (People v. Soriano, 194 Cal.App.3d 1470
(1987), People v. Barocio, 216 Cal.App.3d 99 (1989), People v. Bautista,
115 Cal.App.4th 229 (2004)).” (§ 1016.2, subd. (a).)
In addition, Landaverde misstates the holding of the California
Supreme Court in Resendiz when it states that Resendiz “retained the
traditional rule that failure to advise at all did not fall below the
standard [of effective assistance of counsel].” (People v. Landaverde,
supra, 20 Cal.App.5th at p. 294, fn. 4.) In fact, Resendiz explicitly did
not reach the issue the Court of Appeal decided in Soriano:
“Petitioner in this case does not allege a mere failure to investigate,
so the question is not squarely presented.” (In re Resendiz, supra, 25
Cal.4th at p. 250, fn. omitted.) While Resendiz stated in dictum that it
was as yet unpersuaded as to whether a failure to affirmatively
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research and advise about immigration consequences constituted
ineffective assistance, the Court recognized that the only issue before
it was misadvice. (Id. a pp. 249-250.) Resendiz did not overrule
Soriano, and California attorneys continued to be bound by the
Court of Appeal cases mandating the duty to investigate and advise.
In any case, Resendiz was decided in 2001, so any effect it had on
Soriano did not affect counsel’s duty at the time of

1997

plea.
Moreover, interpreting Soriano in the manner Landaverde did
would create absurd results. “First, it would give counsel an
incentive to remain silent on matters of great importance . . . [which]
would be fundamentally at odds with the critical obligation of
counsel to advise the client of ‘the advantages and disadvantages of
a plea agreement.’ [Citation.]” (Padilla v. Kentucky, supra, 559 U.S. at
p. 370.) Second, in many cases “it would deny a class of clients least
able to represent themselves the most rudimentary advice on
deportation even when it is readily available.” (Id. at pp. 370-371.)
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This was just as true in 1987 at the time of Soriano as it was when
later articulated by the Supreme Court in Padilla. And this Court
should avoid interpreting Soriano in a way that leads to absurd
results.
Finally, assuming solely for argument that Landaverde were
correct that there was no pre-Padilla affirmative duty of research and
advice under the Sixth Amendment, and that the same is true of
decisions interpreting the California Constitution, that would in no
way affect

entitlement to relief articulated in Argument

III, which is not limited to ineffective assistance of counsel.
motion also made the separate claim that there was prejudicial error
within the meaning of section 1473.7 because, apart from any duty of
counsel, his plea was infirm since it was not actually knowing,
intelligent, and voluntary, due to his unawareness of the true
immigration consequences. Landaverde does not bear on that
separate claim.
For these reasons,

respectfully urges this Court to

find that Landaverde was wrongly decided and decline to follow it.
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4.

was prejudiced by his counsel’s
failure to advise because, if he had known the
plea would certainly make him deportable, he
would not have agreed to it.
has also proved by a preponderance of the

evidence that he was prejudiced by his attorney’s failure to research
and advise him that the plea would make him subject to mandatory
deportation.
The standard of prejudice is not whether the defendant would
probably have obtained a more favorable outcome at trial. Rather,
“prejudice . . . considers what the defendant would have done, not
whether the defendant’s decision would have led to a more favorable
result.” (People v. Martinez, supra, 57 Cal.4th at p. 562, emphasis
added.) The defendant must show by a preponderance of the
evidence that, if he had known the plea offer would make him
deportable, it is reasonably probable he would have rejected it and
held out for an immigration-neutral plea or gone to trial. (Id. at p.
559; Lee v. United States, supra, 137 S.Ct. at p. 1965; 1473.7, subd. (e)(1)
[preponderance standard].)
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Moreover, it is irrelevant that the defendant may have known
“that his prospects of acquittal at trial were grim” or that he would
be risking more jail time by going to trial. (Lee v. United States, supra,
137 S.Ct. at pp. 1965-1966.) In Lee, the Supreme Court rejected the
government’s argument that, “since Lee had no viable defense at
trial, he would almost certainly have lost and found himself still
subject to deportation, with a lengthier prison sentence to boot.”
(Id. at p. 1966.) The Court found reasonable Lee’s insistence that “he
would have gambled on trial, risking more jail time for whatever
small chance there might be of an acquittal that would let him
remain in the United States.” (Ibid.)
“That a defendant might reject a plea bargain because it would
result in deportation, exclusion from admission to the United States,
or denial of naturalization is beyond dispute.” (People v. Martinez,
supra, 57 Cal.4th at p. 563.) “[A] deported alien who cannot return
‘loses his job, his friends, his home, and maybe even his children,
who must choose between their [parent] and their native country’
[citation.]” (People v. Zamudio, supra, 23 Cal.4th at p. 209.) “Indeed, a
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defendant ‘may view immigration consequences as the only ones
that could affect his calculations regarding the advisability of
pleading guilty to criminal charges’ [citation], such as when the
defendant has family residing legally in the United States.” (People
v. Martinez, supra, 57 Cal.4th at p. 563.)
The high court held in Lee, “We cannot agree that it would be
irrational for a defendant in Lee’s position to reject the plea offer in
favor of trial. But for his attorney’s incompetence, Lee would have
known that accepting the plea agreement would certainly lead to
deportation. Going to trial? Almost certainly.” (Lee v. United States,
supra, 137 S.Ct. at pp. 1968, emphasis in original.) The Court further
explained,
If deportation were the ‘determinative issue’ for an
individual in plea discussions, as it was for Lee; if that
individual had strong connections to this country and
no other, as did Lee; and if the consequences of taking a
chance at trial were not markedly harsher than
pleading, as in this case, that ‘almost’ could make all the
difference. Balanced against holding on to some chance
of avoiding deportation was a year or two more of
prison time. [Citation.] Not everyone in Lee’s position
would make the choice to reject the plea. But we cannot
say
it
would
be
irrational
to
do
so.
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(Id. at p. 1969.) “Where a defendant has no plausible chance of an
acquittal at trial, it is highly likely that he will accept a plea if the
Government offers one.” (Id. at p. 1966.) “But common sense (not
to mention our precedent) recognizes that there is more to consider
than simply the likelihood of success at trial.” (Ibid.) When
deportation is, “from the defendant’s perspective, similarly dire,
even the smallest chance of success at trial may look attractive.”
(Ibid.)
Thus, the prejudice inquiry asks whether there is a reasonable
probability that the defendant “would instead have attempted to
negotiate an immigration-neutral disposition, or failing that, would
have taken his case to trial.” (People v. Patterson, supra, 2 Cal.5th at p.
898.) The court considers “all factors” that “bear on the defendant’s
state of mind at the time of the plea . . . .” (Id. at p. 899.) To carry his
burden, the defendant must provide testimony or a declaration
stating that he would not have entered the plea if he had been
properly advised. (People v. Martinez, supra, 57 Cal.4th at p. 565.)

54

The court can accept the defendant’s declaration or require that it is
supported by “other corroborating circumstances.” (Ibid.)
Applying these rules to the present case,

has

established, by a preponderance of the evidence, that there exists a
reasonable probability he would have rejected the plea and held out
for a better one or taken the case to trial. His declaration states in no
uncertain terms that, if he had known he was bargaining away his
right to stay in this country, he would never have entered the plea
and would instead have held out for an immigration-neutral plea or
gone to trial. (CT 53.) The prosecution presented no evidence to the
contrary. Moreover,

declaration was amply

corroborated by the many facts in the record making it probable that
he would not have knowingly accepted a plea that would subject
him to mandatory deportation:
The United States had been

only home since the

age of nine. He always intended to remain here. (CT 53.) He had a
steady job where he was a valued employee. His mother, who was
his only living parent, resided in the U.S. He had made great efforts
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to gain custody of his frail daughter, who was a U.S. citizen. The
prospect of taking an infant with serious health complications to
a country he had never navigated as an adult, with
uncertain healthcare would be frightening to say the least. And that
is assuming he would even have been permitted to take her. What’s
more,

mother had been helping him care for the baby

while he was at work, aiding him in maintaining employment. In
order to continue to have this help, deportation would mean that he
would have to also uproot his mother and take her to a country she
had long ago chosen to leave.

also feared returning to

which has been plagued by drug- and gang-related
violence. The U.S. Supreme Court has found these factors to be
highly significant in establishing a reasonable probability that a
defendant would reject a plea that made him deportable. (Lee v.
United States, supra, 137 S.Ct. at p. 1968.)
The fact that “the risks attending withdrawal of the plea do not
dissuade [

from seeking it” further demonstrates the
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strength of his aversion to deportation. (People v. Martinez, supra, 57
Cal.4th at p. 566.)
Moreover, while it is not necessary for

to establish

this factor, it is also reasonably probable he could have negotiated
an immigration-neutral plea. If the prosecutor had agreed to the
exact same sentence -- three years’ probation with 150 days in
county jail – but, instead of suspending execution of a two-year
prison term, had suspended imposition of sentence and left the
precise prison term to be determined only if

were to

violate probation, he would not have been deportable. (8 U.S.C.
§ 1101(a)(43)(F)-(G), (a)(48)(B).) While it might generally be argued
that there was some compliance value in

knowing the

precise consequence of a violation of probation, two years was the
lowest he could get for the robbery. (§ 213, subd. (a)(2).) An
undetermined prison sentence would actually have been more
threatening because he could have received up to five years. (Ibid.)
It therefore benefitted

not the prosecution, that the

judge had suspended a two-year sentence. The prosecutor likely
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would have had no problem dispensing with it. It was fatal for
deportation purposes, however. For these reasons, it is reasonably
probable that the prosecution would have agreed to imposition of
the sentence being suspended.
Another available option was probation with up to 364 days in
county jail. Certainly, this would have interfered with
life more than 150 days in county jail. But there is no reason to doubt
his declaration, made under penalty of perjury, that deportation was
for him a far worse consequence. At least it would not have meant
leaving the country he knew as home and potentially leaving his
mother and losing his daughter in the process.
The record amply corroborates

declaration that

he would not have accepted a plea that subjected him to mandatory
deportation. He has proven by a preponderance of the evidence that
his counsel’s failure to affirmatively advise him of the immigration
consequences of his plea was “prejudicial error” under section
1473.7. This Court should therefore direct the trial court to permit
him to withdraw his plea.
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III.

AN ADDITIONAL GROUND UPON WHICH THIS COURT SHOULD
DIRECT THAT
BE PERMITTED TO WITHDRAW HIS
PLEA IS THAT IT VIOLATED THE FEDERAL CONSTITUTION
BECAUSE IT WAS NOT KNOWING, INTELLIGENT, AND
VOLUNTARY SINCE HE LACKED KNOWLEDGE OF THE MATERIAL
FACT THAT THE PLEA WOULD MAKE HIM DEPORTABLE.
A.

Introduction

Alternatively, this Court should direct that

be

permitted to withdraw his plea based on the second ground upon
which he moved for section 1473.7 relief: his plea was not knowing,
intelligent, and voluntary because he did not know the material fact
that it would make him deportable. (CT 32.) Section 1473.7, by its
terms, applies not just to ineffective assistance of counsel but any
“prejudicial error damaging the moving party’s ability to
meaningfully understand” the immigration consequences of the
plea. (§ 1473.7, subd. (a)(1).) Whether or not counsel had an
affirmative duty to research immigration law and advise
that the plea would make him deportable, the fact remains that
was never informed of this critical fact. His plea was not
knowing, intelligent, and voluntary. This was error affecting his

59

ability to meaningfully understand the immigration consequences of
the plea, which prejudiced him to his great detriment.
B.

Standard of Review

“[A] plea is valid if the record affirmatively shows that it is
voluntary and intelligent under the totality of the circumstances.”
(People v. Sovereign (1993) 27 Cal.App.4th 317, 320.)
C.

A Defendant’s Constitutional Trial Rights Are
Violated Where His Waiver of Those Rights When
Entering A Plea Was Not Knowing, Intelligent, and
Voluntary.

Under the federal Constitution, a defendant’s guilty plea is
only valid if it is knowingly and voluntarily made. (Mills v.
Municipal Court (1973) 10 Cal.3d 288, 291, citing Waley v. Johnston
(1942) 316 U.S. 101, 104 [62 S.Ct. 964, 86 L.Ed. 1302].) The Supreme
Court elaborated on this principle in Boykin v. Alabama (1969) 395 U.S.
238, 243 [89 S.Ct. 1709, 23 L.Ed.2d 274], holding that an appellate
court may not presume from a “silent record” that a defendant has
voluntarily and intelligently waived the constitutional rights that he
implicitly relinquishes by entering a plea of guilty. In Boykin, the
Court invalidated a criminal conviction resulting from a guilty plea
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in a proceeding in which the record contained no adequate showing
of the defendant’s waiver of his rights. (Id. at p. 244.)
The California Supreme Court followed Boykin with its decision
in In re Tahl (1969) 1 Cal.3d 122.10 There, the Court determined that in
order to satisfy Boykin’s requirements, a trial court record must
explicitly reveal “on its face” that before a defendant pled guilty, he
was aware of the three major constitutional rights he was foregoing -the right to trial by jury, the right to confront one’s accusers, and the
privilege against self-incrimination -- and that he knew the nature
and consequences of his plea. (In re Tahl, supra, 1 Cal.3d at p. 132; see
also People v. Allen (1999) 21 Cal.4th 424, 446 [“it has long been plain
error under Boykin for any American court to take a plea of guilt
without an ‘affirmative showing’ on the record that the plea was
voluntary, with a full understanding of the fundamental
constitutional trial rights thereby forfeited”].)
“The underlying purpose of the Boykin and Tahl rules is to
ensure that a defendant is actually informed of his rights, and has

Overruled on another point by Mills v. Municipal Court, supra, 10
Cal.3d at p. 306.
10
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had an opportunity to make an intelligent choice to plead guilty.” (In re
Ibarra (1983) 34 Cal.3d 277, 285,11 emphasis added.) To that end,
Ibarra observed that the defense attorney has the duty to explain the
constitutional rights to his client before the plea is entered. (Id. at
pp. 285-286.) And the judge is obligated to determine whether the
defendant “in fact fully comprehend[s] his rights, or the
consequences of pleading guilty . . . .” (Id. at p. 286.)
D.

By the Same Principle, a Noncitizen Defendant’s Plea
Is Not Knowing, Intelligent, and Voluntary When He
Has Not Been Advised by Counsel or the Court That
the Plea Will Subject Him to Mandatory Deportation,
and This Constitutes Prejudicial Error Under Section
1473.7.

The foregoing authorities establish the principle that a defendant’s
guilty plea is not knowing, intelligent, and voluntary if he is unaware of
a material consequence of the plea that will negatively impact his rights.
For

a noncitizen with strong ties to the United States,

deportability was an extremely negative consequence and a material fact
of which he was unaware before entering the plea. Neither his counsel
nor the court informed him that we would be subjecting himself to
Abrogated on another point as recognized in People v. Mosby
(2004) 33 Cal.4th 353, 360.
11
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mandatory deportation by pleading guilty to what immigration law
considered an aggravated felony. Section 1473.7 specifically creates a
remedy for defendants who did not “meaningfully understand” the
immigration consequences of a plea. (§ 1473.7, subd. (a)(1); see also
People v. Patterson, supra, 2 Cal.5th at p. 897 [“[T]he focus of a section
1018 inquiry is not what the trial court told the defendant; it is, rather,
what the defendant knew when entering the plea.”], emphasis added.)
Because

was never informed that the offered plea would

make him deportable, his waiver of his constitutional trial rights was
not knowing, intelligent, and voluntary.
For all of the reasons described in Argument II, if
had known the truth he would have insisted on an immigrationneutral plea or taking the case to trial. This constituted prejudicial
error under section 1473.7, entitling him to withdraw his plea.
E.

If Any Portion of This Argument Was Not Properly
Preserved, Counsel Provided Ineffective Assistance.

Finally, assuming solely for argument that this Court were to
find that

did not adequately raise any portion of this

argument in the trial court, his counsel for the section 1473.7 motion
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STATEMENT OF APPEALABILITY
Appellant appeals from a final judgment which disposes of all
issues between the parties pursuant to Penal Code section 1237,
subdivision (b) and California Rules of Court, rule 8.304 (b).
STATEMENT OF THE CASE
On January 10, 1997, an information was filed charging
appellant in counts 1, 2, and 3 with second degree robbery [Penal Code
section 211] and in count 4 with receiving stolen property [Penal Code
section 496, subdivision (a)]. The information further alleged, as to
counts 1, 2, and 3, that appellant personally used a firearm pursuant to
Penal Code section 12022.5, subdivision (a). (1CT: 16-19.)1
On March 3, 1997, appellant entered a guilty plea as to count 4,
a violation of Penal Code section 496, subdivision (a) and was
immediately sentenced to three years state prison.

The remaining

charges and enhancements were dismissed pursuant to the plea
agreement. (1CT: 21-22, 23-24, 25.)
On February 1, 2017, appellant filed a motion to vacate his
conviction pursuant to Penal Code section 1473.7.

(1CT: 26-78.)

The prosecution opposed this motion. (1CT: 86.)

“CT” refers to the Clerk’s Transcript on appeal and “RT” refers to the
reporter’s transcript on appeal in the above entitled case.
1
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On July 14, 2017, after an evidentiary hearing on the issue, the
trial court denied appellant’s motion to vacate his judgment. (2CT:
324-325; RT: 78-79.)
Appellant filed a notice of appeal on August 25, 2017. (2CT:
327-328.)
STATEMENT OF FACTS
Motion to Vacate Conviction
On February 1, 2017, appellant filed a motion to vacate his
conviction pursuant to Penal Code section 1473.7.
declaratory testimony in support of that motion.

He offered

First, appellant

declared that he entered the United Sates as an infant. He lived in the
United States and only the Unites States until the time of he was 21
years old and entered a guilty plea in this case.

Appellant very

specifically stated that he was never advised that the plea in this case
would result in mandatory deportation without the possibility of return
to the United States. He declared he would never have entered in to
such a plea had he been aware of this adverse immigration
consequence. (1CT: 56-68.)
Second, appellant offered the declaratory testimony of Richard
Carnero, the attorney that represented appellant during the plea at issue.
Carnero declared that, although he had no specific recollection of the
details of appellant’s case, at the time appellant entered into this plea,
he was unaware of a change in federal immigration law rendering this
plea an ”aggravated felony” that would result in mandatory deportation
without the possibility of return to the United States. Carnero further
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declared that he did not seek any alternative immigration safe
disposition in this case. Finally Carnero admitted he did not properly
advise appellant that his plea would result in mandatory deportation
without the possibility of return. (1CT: 72-73.)
Appellant further offered the declaratory statements of his
immigration lawyer, Angel Lalama. Lalama indicated that he was
retained by appellant’s wife to review appellant’s criminal record and
determine the adverse immigration consequences of this plea. (1CT:
68.) Lalama indicated that the plea of guilty in this case categorized
appellant as an aggravated felon and triggered “deportation and
permanent exclusion from admission to the United States.” (1CT: 69.)
Appellant also offered information from his wife detailing the
struggles she faced with their four children, all minors with debilitating
medical issues. (1CT: 74-75.)
The prosecution filed a written opposition to appellant’s motion
arguing, among other things, that appellant was untimely in bringing
his motion and that he could not establish he suffered prejudice as a
result of the conviction he sought to vacate because he had illegally
reentered the United States multiple times since his initial deportation
and he suffered subsequent criminal convictions. (1CT: 99-161.)
Evidentiary Hearing
On July 14, 2017, the trial court conducted an evidentiary hearing
on appellant’s petition to vacate his conviction. The trial court found
the petition timely and accepted the declaratory testimony of appellant
7

since he could not appear in person due to his deportation. (RT: 1-17.)
The following evidence was presented at the hearing:
A. Defense Case
Karla Avelino is an immigration attorney licensed in the State of
California for over 10 years. Appellant is a client of her firm. Her
firm has represented appellant for the past two years despite the fact
that he is outside of the country because he was deported in 2011. (RT:
18-19, 20.)
Avelino described the impact of appellant’s conviction at issue
on her firm’s attempts to garner legal reentry for appellant.

This

included an application with Immigration and Customs Enforcement
(ICE) for “humanitarian parole” that was denied on March 9, 2016.
(see 2CT: 460.) Avelino admitted humanitarian parole was a last
resort and rarely granted, but believed appellant’s case was compelling,
due to his ties to the country and his family struggles, but for the
conviction at issue.
When deciding whether to grant humanitarian parole, the
government looks to the “totality of the equities.” (RT: 22-23.) Here,
appellant established significant equities. For instance, appellant is
married to a United States citizen and has been married to that citizen
for over 20 years, he has 5 United States citizen minor children ages 17,
16, 14, and 12. These children suffer from severe emotional issues
including suicidal tendencies, mental disabilities, incurable diseases,
and require special education.

Appellant’s wife is the sole care

provider for these children. In addition, appellant’s wife cares for her
elderly parents. (RT: 24-25.)
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Avelino acknowledge appellant suffered convictions from three
separate criminal cases including the case at hand: the felony case at
issue here from 1996, a misdemeanor case from 1995, and a second
felony from 2008. In her opinion, it was this conviction that was most
detrimental to his immigration status. In fact, she believed he could
apply for a green card and seek an immigration waiver due to the
hardships faced by his spouse and children if the conviction in this case
were vacated. (RT: 25-28, 30, 31, 34.)
Finally, Avelino acknowledged appellant had illegally re-entered
the United States multiple times in the past. Yet, she maintained that
illegal re-entry was not a permanent bar to humanitarian parole or to
file for a green card (if he waited for either a 10 year of 20 year
rehabilitation period). Again, she opined it was this case that was most
detrimental to his immigration status. (RT: 32-33, 34. 38, 41.)
B. Prosecution Case
Joseph Mujica is a deportation officer for the Department of
Homeland Security’s fugitive task force. His testimony provided the
foundation necessary for the admission of People’s Exhibits 5 and 6
which indicated appellant was initially deported in 1999.

These

documents further indicated that appellant unlawfully reentered the
United States multiple times after that initial deportation. (see 2CT:
370-408, 409-458.)
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Trial Court’s Ruling
After hearing from both sides, the trial court indicated it would
apply a two-step analysis in rendering its decision. It would first
decide whether Carnero’s representation was ineffective and then
decide if appellant suffered prejudice as a result of any ineffective
representation.

(RT: 73.)

The trial court then found Carnero’s

representation was ineffective and “fell below the objective standard of
reasonableness.” (RT: 75.) The trial court cited to the declaration
provided by Carnero, specifically the fact that he admitted he failed to
fully advise appellant of the actual immigration consequences of the
plea as well as investigate any potential alternative, immigration safe
dispositions in support of this finding, (RT: 74-75.)
The trial court then moved the issue of prejudice. It cited to
appellant’s declaration that indicated he would not have pleaded guilty
had he been fully advised of and aware of the mandatory deportation.
(RT: 75.) However, the trial court stated there was “no corroboration
establishing that… he would have rejected” the plea bargain, negotiated
a different plea bargain, or taken the case to trial. (RT: 75.) The trial
court noted that Carnero’s declaration was “silent as to that fact” as well
as silent as to any conversations with appellant regarding how to
proceed with his case. (RT: 75.) Ultimately, the trial court found that
appellant “failed to establish a reasonable probability that had he
accurately been informed of the immigration consequences of plea, he
would have rejected the plea, sought an alternative disposition or
proceeded to trial.” (RT: 76.) It noted appellant’s declaration did
establish such facts, but found that declaration to be “self-serving, and
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thus insufficient in and of itself” to establish the requisite prejudice.
(RT: 76.)
The trial court also stated that the plea bargain accepted by
appellant was “attractive” in light of the total exposure appellant faced
in the case. It further found the time lapse between the plea and this
motion to be a factor weighing against any prejudice suffered. (RT:
77.)
Ultimately, the trial court denied appellant’s motion stating that
he failed to “establish credible independently corroborated prima facie
showing of a reasonable probability that he would not have plead
guilty” had he been adequately advised of the adverse immigration
consequences. (RT: 78-79.)
ARGUMENT
I.

THE TRIAL COURT ERRED WHEN DENYING
APPELLANT’S PETITION TO VACATE HIS
CONVICTION BECAUSE HE ESTABLISHED BY
A PREPONDERANCE OF THE EVIDENCE THAT
HE SUFFERED PREJUDICE AS A RESULT OF
HIS LAWYER’S INEFFECTIVE ASSISTANCE.

A. Introduction.
On January 1, 2017, Penal Code section 1473.7 went into effect
providing an avenue for those persons free from the restraint of their
criminal convictions to challenge the legality of those convictions due
to their trial counsel’s failure to adequately advised them of actual and
11

potential adverse immigration consequences.

(Pen. Code, § 1473.7.)

On February 1, 2017, appellant filed a petition pursuant to this new
code section seeking to vacate his 1996 conviction for a violation of
Penal Code section 496, subdivision (a) with a three year prison
sentence due to his lawyer’s failure to advise him that his plea would
result in his mandatory and permanent removal from the United States.
The trial court found appellant fell within the purview of Penal Code
section 1473.7 and held a hearing to determine whether appellant
established his lawyer’s ineffective representation and the requisite
prejudice.
At the hearing, the trial court found that Carnero’s representation
fell below reasonably accepted standards. Thus, appellant received
ineffective assistance when pleading guilty in this case. Yet, the trial
court denied the petition finding appellant failed to establish he suffered
prejudice as a result of this ineffective assistance. This was in error.
Here, undisputed and corroborated evidence established
appellant suffered prejudice as a result of Carnero’s failure to advise
him his plea would result in his mandatory permanent removal from the
United States. Appellant came to the United States as an infant and
remained in the United States until he was deported as a result of this
conviction.

He pleaded guilty to this case at age 21.

That plea

resulted in his permanent removal from the Unites States, separating
him from his family and all that he knew. Understanding that the test
for prejudice is case specific, thus it is based on what appellant would
have done, it is reasonable to conclude that appellant, with no ties to
Mexico, would have rejected an offer that resulted in his removal from
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this country, his family, and all that he knew. Hence, the undisputed
evidence of appellant’s situation and circumstances at the time of his
plea, coupled with the evidence that he was deported to Mexico,
established the requisite prejudice in this case. The trial court erred in
denying appellant’s petition to vacate this conviction. Reversal is
required.
B. Standard of Review
In similar situations in a criminal defendant moves to withdraw
his guilty plea as a result of his trial attorney’s failure to fully advise of
him of the actual and potential adverse immigration consequences, the
trial court’s denial of that motion is reviewed for abuse of discretion.
(People v. Patterson (2017) 2 Cal.5th 885, 896.) It appears the trial
court is vested a similar discretionary power when deciding if a criminal
defendant receives relief pursuant to the newly enacted Penal Code
section 1473.7. (see Pen. Code, § 1473.7.)
“Where, as here, a discretionary power is statutorily vested in the
trial court, its exercise of that discretion ‘must not be disturbed on
appeal except on a showing that the court exercised its discretion in an
arbitrary, capricious or patently absurd manner that resulted in a
manifest miscarriage of justice. [Citations.]’ [Citation]” (People v.
Rodrigues (1994) 8 Cal.4th 1060, 1124–1125.)

However, the

substantial evidence standard of review applies to the facts supporting
the court’s finding. In other words, a trial court abused its discretion
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when its factual findings are not supported in the record. (People v.
Cluff (2001) 87 Cal.App.4th 991, 998.)
C. The trial court erroneously denied appellant’s petition to
vacate his conviction because he established by a
preponderance of the evidence that he suffered prejudice as
a result of his trial attorney’s ineffective representation.
On February 1, 2017 appellant filed a petition pursuant to Penal
Code section 1473.7 seeking to vacate his conviction and sentence for
a violation of Penal Code section 496, subdivision (a) because he was
never advised that pleading guilty to this charge and accepting a three
year prison sentence would result in his mandatory and permanent
removal from the United Sates. Penal Code section 1473.7, which
became effective on January 1, 2017, provides that a person who is no
longer imprisoned may move to vacate a judgment if the “conviction or
sentence is legally invalid due to a prejudicial error damaging the
moving party’s ability to meaningfully understand, defend against, or
knowingly accept the actual or potential adverse immigration
consequences of a plea of guilty or nolo contendere.” (Pen. Code, §
1473.7, subd. (a)(1).) Section 1473.7, subdivision (b), now allows
motions to vacate pleas or to otherwise seek relief based on alleged
errors related to immigration issues to be made “with reasonable
diligence” after the later of the following: (1) the moving party receives
a notice to appear in immigration court or some other notice from
immigration authorities alleging a criminal conviction as a basis for
removal; or, (2) the date of finality of a removal order based on a
14

criminal conviction.

(Pen. Code, § 1473.7, subd. (b).) Finally,

subdivision (e)(1) states the trial court “shall grant the motion to vacate
the conviction or sentence if the moving party establishes, by a
preponderance of the evidence” he suffered prejudice as a result of his
failure to meaningfully understand the actual and potential immigration
coin sequences.

(Pen. Code, § 1473.7, subd. (e)(1).

In this case, the trial court found appellant fell within the purview
of Penal Code section 1473.7. After hearing the live testimony and
reviewing the declaratory testimony, moving papers, and documentary
evidence, the trial court found Carnero’s representation of appellant
during the plea fell “fell below the objective standard of
reasonableness” and his failure to fully advise appellant of the actual
and potential adverse immigration consequences rendered his
representation constitutionally ineffective. (RT: 75.) The trial court
then discussed whether appellant met his burden of proof by a
preponderance of the evidence that he suffered prejudice as a result of
Carnero’s failure to adequately advise him of the actual adverse
immigration consequences. The trial court found appellant failed to
meet this burden and denied the petition to vacate the conviction. This
was in error.
In similar situations, on a motion for the trial court to vacate the
judgment and allow a criminal defendant to withdraw his guilty plea
based on lack of advisement of the immigration consequences,
prejudice is shown if the defendant establishes it was reasonably
probable he or she would not have pleaded guilty if properly advised,
and the test for prejudice thus considers what the defendant would have
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done, not whether the defendant’s decision would have led to a more
favorable result. (People v. Asghedom (2015) 243 Cal.App.4th 718; see
also People v. Martinez (2013) 57 Cal.4th 555, 568 [“[T]he critical
question is whether the defendant would have rejected the plea bargain,
not what the outcome of that decision would have been.”].) In People
v. Patterson, supra, the California Supreme Court found that a criminal
defendant cannot be said to have “gambled on the severity of the
penalties” associated with his plea if he is “unaware that his plea would
make him subject to mandatory removal from the United States and
would bar his future reentry.” (People v. Patterson, supra, 2 Cal.5th
at p. 898.) Hence, the determination of prejudice is case specific.

In

fact, recently the United States Supreme Court examined prejudice in
the context of an immigration case in Lee v. United States (2017) –––
U.S. –––– [137 S.Ct. 1958, 198 L.Ed.2d 476] (Lee). In Lee, the High
Court recognized that the determination of prejudice is to be made on a
case-by-case basis in light of all of the circumstances. (see Lee, supra,
137 S.Ct. at p. 1966; see also People v. Landaverde (Feb. 7, 2018, No.
B282107) 2018 WL 739702, at *6.) The same individualized test for
prejudice must apply here. Hence, the question becomes what would
appellant have done had he been properly informed.
When determining what appellant would have done, it is
essential to focus on the undisputed facts in the record specific to
appellant and appellant’s situation and circumstance at the time of the
plea. Yet, in this case, the trial court appears to have ignored this
evidence. The record established appellant came to the United States
as an infant, just three or four months old. Appellant did not make a
16

decision to enter the United States as an infant. Rather, he was brought
to the United States by his parents, who are now deceased. Appellant
was a green card holder. Appellant resided in the United States until
the time he was deported to Mexico as a result of this conviction.
Appellant had no ties to Mexico. His family, four American citizen
children, an American citizen wife, and in-laws, all reside in the United
States.
Mexico.

He had no family in Mexico.

He had no knowledge of

Nothing in the record established he could speak any

Spanish. His declaration was in English. (1CT: 56-66.) His original
plea agreement was in English. (1CT: 106-107.) He only knew the
United States.

This evidence is vital to the analysis as to what

appellant would have done if he had known he would be permanently
removed from his home, his family, and all that he knew. Yet, again
it appears the trial court ignored these essential facts.
Here, it is true that the trial court correctly stated it needed to
determine whether the evidence established a reasonable probability
that appellant “would not have pled guilty, if properly advised by Mr.
Carnero.” (RT: 75.)

However, it appears from the record that the

trial court actually considered whether there was a reasonable
probability any defendant would have rejected the plea deal. It failed
to apply the facts specific to appellant and appellant’s situation and
determine what this appellant would have done. For instance, the trial
court found the offer accepted by appellant absent the proper
immigration advisements was “attractive.” (RT: 75.) Yet, whether
the offer was attractive in the abstract, i.e. whether the consequence of
rejecting the offer would lead to a more serious conviction or longer
17

sentence, should not have been considered in this context. Here, the
trial court was bound to determine if a preponderance of the evidence
established this particular person would have acted differently. The
trial court needed to determine if appellant would have rejected the
three year plea deal had he known it subjected him to mandatory,
permanent removal from the United States.

Referring to the

“attractive” offer ignored appellant’s specific circumstance.

That

three year offer may have been “attractive” to the person who will be
released back to his home after serving the term. It allows that person
to avoid a conviction for a more serious offense or a sentence of a
greater length. Yet, in appellant’s case, that offer subjected him to
mandatory, permanent removal from his family, his friends, his home.
He would never be released to his home after serving the three years.
Rather, he would be forcibly removed from the country sent to a land
that is foreign to him.

For appellant, that mandatory, permanent

removal from the United States made the three offer unacceptable. It
diminished the risk of a jury trial since the jury trial at least offered a
chance at acquittal and the possibility of remaining connected to his
family, his friends, and his home. For appellant, there was nothing
“attractive” about an offer that guaranteed his permanent removal from
the country and permanent separation from his family and all that he
knew. Hence, when deeming the offer “attractive” the trial court failed
to analyze the facts as they applied specifically to appellant and whether
there was a reasonably probability that appellant would have acted
differently.
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In Lee, supra, the United states Supreme Court discussed a
situation similar to that here. Defendant Lee petitioned to vacate a
conviction for possessing ecstasy with the intent to distribute, an
aggravated felony for the purpose of immigration status. Like this
case, trial counsel in Lee was deemed ineffective for failing to fully
advise Lee of the actual and potential adverse immigration
consequences. (Lee, supra, 137 S.Ct. at p. 1964.) Thus, the issue in
Lee turned to prejudice. When discussing this prejudice, the High
Court specifically delineated between an argument stemming from
counsel’s deficient performance during a jury trial, i.e. failing to object
to inadmissible evidence, and a case such as this where a trial counsel’s
“ ‘deficient performance arguably led not to a judicial proceeding of
disputed reliability, but rather to the forfeiture of a proceeding itself.’ ”
(Id. at p. 1965 quoting Roe v. Flores–Ortega (2000) 528 U.S. 470, 483
[145 L.Ed.2d 985, 120 S.Ct. 1029].) This was significant because the
ineffective assistance led Lee to accept a guilty plea rather than go to
trial. Thus, the High Court explained they “do not ask whether, had he
gone to trial, the result of that trial ‘would have been different’ than the
result of the plea bargain. That is because, while we ordinarily ‘apply a
strong presumption of reliability to judicial proceedings,’ ‘we cannot
accord’ any such presumption ‘to judicial proceedings that never took
place.’ ” (Id. quoting Roe v. Flores-Ortega, surpa, 528 U.S. at pp. 482–
483.) Instead, mandates the High Court, the reviewing court must
consider whether the defendant was prejudiced by the “ ‘denial of the
entire judicial proceeding ... to which he had a right.’ ” (Ibid; see also
Hill v. Lockhart (1985) 474 U.S. 52, 59 [88 L.Ed.2d 203, 106 S.Ct. 366]
19

[when a defendant claims that his counsel’s deficient performance
deprived him of a trial by causing him to accept a plea, the defendant
can show prejudice by demonstrating a “reasonable probability that, but
for counsel’s errors, he would not have pleaded guilty and would have
insisted on going to trial.”].)
Hence, the issue is not one of whether a criminal defendant
would have been better off going to trial.

It is not whether the offer

conveyed was “attractive” in light of the odds of winning at trial.
Here, like the defendant in Lee, appellant’s claim has nothing to do with
whether he was properly advised of the prospects of trial. Carnero’s
error had nothing to do with that. Rather, the error affected appellant’s
understanding of the consequences of pleading guilting. Appellant did
not understand the consequences thus could not make an informed
decision as to whether to plead guilty or opt for a jury trial and
knowingly risk a more serious charge and/or more jail time. Like the
defendant in Lee, appellant established prejudice because he never
would have accepted a guilty plea had he known that he would be
deported as a result. In Lee, the defendant insisted he would have
gambled on trial, risking more jail time for whatever small chance there
might be of an acquittal that would let him remain in the United States.
The High Court accepted this argument. (Lee, supra, 137 S.Ct. at p.
1966.) Like that defendant Lee, appellant also established prejudice
by declaring he would have gambled on a trial, risking more custody
time, for whatever small chance there might be for an acquittal.
Appellant’s contention, like Lee’s, must be accepted here.
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While the decision whether “to plead guilty also involves
assessing the respective consequences of a conviction after trial,” the
High Court recognized that “common sense” mandates that there is
more to consider. (Lee, supra, 137 S.Ct. at p. 1966 citing INS v. St.
Cyr (2001) 533 U.S. 289, 322–323 [121 S.Ct. 2271, 150 L.Ed.2d
347].)

When the consequences of the plea are dire, for instance

resulting in mandatory removal from the country, “even the smallest
chance of success at trial may look attractive.” (Ibid.; see also People
v. Patterson, supra, 2 Cal.5th 885.)

Such is the case here. Here, like

defendant Lee, appellant established that avoiding deportation was the
determinative factor for him. Like Lee, for appellant “deportation
after some time in prison was not meaningfully different from
deportation after somewhat less time.”

(Id. at p. 1967.)

Like

defendant Lee, appellant asserted he would have rejected any plea
leading to deportation and risked a jury trial.
More importantly, in this case, like Lee, the trial court ignored
the most significant and undisputed evidence of prejudice. Appellant
was deported. “Deportation is always ‘a particularly severe penalty,’ ”
(Lee, supra, 137 S.Ct. at p. 1967 quoting Padilla v. Kentucky (2010)
559 U.S. 356, 365 [176 L.Ed.2d 284, 130 S.Ct. 1473].) The United
States Supreme Court has long “recognized that ‘preserving the client’s
right to remain in the United States may be more important to the client
than any potential jail sentence.’ ”(Ibid.) Here, Carnero admittedly
made no attempt to preserve appellant’s right to remain in the United
States. The trial court recognized this failure. (RT: 74-75.) Yet, the
trial court ignored the central issue in this case, namely that at
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“deportation is an integral part—indeed, sometimes the most important
part—of the penalty that may be imposed on noncitizen defendants who
plead guilty to specified crimes.” (Padilla, 559 U.S., at 364, 130 S.Ct.
1473.) Here, appellant suffered prejudice because of his deportation.
Like defendant Lee, in this case, at the time of appellant’s plea he lived
in the United States his entire life, he worked here, his family, all
American citizens, were here. While appellant may have been born in
Mexico, he had never returned since brought to the United States as an
infant. But for Carnero’s incompetence, appellant would have known
that accepting the plea deal would result in mandatory deportation.
While, like defendant Lee, going to trial would almost certainly lead to
deportation, that was a risk appellant was willing to take to.

When

deportation is the “determinative issue” for an individual in plea
discussions, as it was for appellant; if that individual had strong
connections to this country and no other, as did appellant; if that
individual were a permanent resident green card holder, as was
appellant; if that person believed in his innocence, as did appellant; any
risk of jury trial is minimal in light of the mandatory deportation as a
result of a guilty plea. (1CT: 56-66; see Lee, supra, 137 S.Ct. at p.
1968.)

It is true that not every person in appellant’s situation would

reject the three year plea bargain to risk more time at trial, but as the
Supreme Court cited in Lee, “it would not be irrational” for a defendant
in appellant’s position to do so. (Id. at p. 1969.) Appellant thus
established the requisite prejudice. The trial court erred in denying his
petition to vacate his conviction.
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In addition to failing to consider the facts specific to appellant
and to appellant’s circumstance at the time he entered the plea in
question, the trial court failed to consider all of the relevant factors and
corroborating evidence presented when determining appellant failed to
establish the requisite prejudice.

The discussion in People v.

Asghedom, supra, is instructive here. In Asghedom, the defendant
appealed the trial court’s denial of his Penal Code section 1016.5
motion to vacate his 1989 conviction for possession of cocaine base for
sale (Health & Saf.Code, § 11351.5) due to a lack of an immigration
advisement. (People v. Asghedom, supra, 243 Cal.App.4th at p. 721.)
Defendant Asghedom asserted he would not have pleaded guilty had he
been aware of the adverse immigration consequences. On review, the
Court of Appeal found that all of the “relevant factors supported
defendant’s assertion that it was reasonably probable that he would
have chosen not to enter his pleas and admission if he had been advised
of the immigration consequences. Because all of the evidence
supported defendant’s position, the trial court’s contrary finding
exceeded the bounds of reason under the circumstances and therefore
constituted an abuse of discretion.” (Id. a t p. 727.) Such is the case
here.
In this case, as previously stated, appellant was American for all
intents and purposes. He lived in the United States from infancy until
the time he was deported as a result of this conviction. Then, as a
result of this plea, he was deported to Mexico, a country to which he
had not ties, no family, no friends. This should suffice to establish
there was a reasonable probability he would have rejected the offer to
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plead guilty to what the Federal government considered an aggravated
felony. Yet, it is not the only evidence appellant presented.
Appellant declared he would not have pleaded guilty had he been
properly advised that his plea would result in his mandatory and
permanent removal form the Untied States.

In finding otherwise, the

trial court failed to consider the corroborating facts set forth in
Carnero’s declaration. For instance, Carnero stated that he did not
keep up with changes in the federal immigration law. Had he kept up
with such changes and been aware that appellant’s plea would result in
mandatory, permanent removal from the United States he would have
handled the case differently. (1CT: 71-72.) Carnero’s declaration
corroborates appellant’s assertion that he would not have pleaded guilty
had he been better informed since Carnero admits he would have acted
differently had he been better informed. Carnero would have “stressed
[appellant’s] longtime residence in this country to the People and to the
court as an equitable argument for allowing” an immigration safe
disposition. (1CT: 72.)

The fact that Carnero would have changed

the way in which he negotiated this case and the manner in which he
advised appellant had he been aware of the dire consequences
associated with the plea corroborates appellant’s assertion that he
would have rejected the plea in light of those consequences for it
emphasizes the significance of protecting appellant’s immigration
status. (see 1CT: 72.) Yet, this relevant factor was ignored by the
trial court.
Further, it is not unreasonable to believe that, had Carnero made
the prosecution and the court aware of appellant’s immigration status,
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appellant could have obtained an immigration safe disposition. It is
likely Carnero could have obtained one of the many immigration safe
resolutions he described in his declaration in support of appellant’s
(see 1CT: 72.)

petition to vacate his sentence.

In Carnero’s

declaration, he explained the immigration safe options he could have
sought on appellant’s behalf.

(1CT: 72.)

He admittedly never

discussed any of these options with the prosecutor or the court. In
addition, during this hearing the prosecution failed to present any
evidence, either declaratory or testimonial, from the prosecutor who
actually handled appellant’s plea. As a result, nothing in the record
indicates that that prosecutor would have refused an immigration safe
offer such as a plea to multiple counts of felony receiving stolen
property (Penal Code section 496, subdivision (a)) as suggested by
Carnero in his declaration. (1CT: 72.) This creative resolution may
certainly have been agreeable to that prosecutor since it would allow
him to secure multiple convictions (instead of the one in this plea),
while protecting appellant’s ability to legally reside in the only country
of which he is aware.
Here, nothing in the record provided any support for the trial
court’s finding that it was not reasonably probable that defendant would
not have entered his pleas and admission if he had been advised of the
immigration consequences. Appellant’s declaration established that
immigration consequences were one of his priorities when he entered
this plea. He was a permanent residence green card holder. He had
lived in this country since he was an infant. He knew nothing of
Mexico and had no family in Mexico. (1CT: 56-66.) Yet, even if the
25

court were it find appellant’s declaration not credible, the remainder of
the undisputed evidence compelled such an inference. As stated,
appellant was barely 21 years old and had lived in this country since he
was an infant. Permanent removal from his home land would be
devastating, much more so than an increased prison sentence. Since
appellant had nothing to gain by pleading guilty, as the plea guaranteed
his removal from this country, his home, and his family, the only
reasonable inference that the trial court could draw was that it was
reasonably probable that, if appellant had known that his guilty plea
would result in his permanent removal, he would not have entered the
plea. It was also a relevant factor that appellant denied his guilt, thus
was not protesting the possibility of a jury trial. The trial court could
not reasonably conclude that this factor did not support appellant’s
petition. (see People v. Asghedom, supra, 243 Cal.App.4th 718.)
Thus, like Lee and Asghedom, the evidence in this case
established that it was reasonably probable that appellant would have
chosen not to enter his plea he had been advised of the mandatory and
permanent immigration consequences. Because all of the evidence
supported appellant’s position, the trial court’s contrary finding
exceeded the bounds of reason under the circumstances and therefore
constituted an abuse of discretion. (see Asghedom, supra, 243
Cal.App.4th at p. 728.)
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D. The trial court’s denial of appellant’s petition to vacate his
conviction frustrates the purpose and intent of the new law.

The failure to consider all of the factors specific to appellant’s
situation and circumstance at the time of his plea, discussed in detail
above, frustrates the purpose and intent of the newly created Penal Code
section 1473.7. When drafting this legislation, particular emphasis
was placed on the fact that “California lags far behind the rest of the
country in its failure to provide its residents with a means of challenging
unlawful convictions after their criminal sentences have been served.”
(California Bill Analysis, A.B. 813 Sen., § 5/11/2016.)

The

Legislature noted that, prior to the passage of this new law, “Fortyfour states and the federal government all provide individuals with a
way of challenging unjust convictions after criminal custody has
ended.”

(Ibid.) Yet, in California no such mechanism existed.

Specifically, the drafters of this new law sought to rectify an unjust
system, noting that the lack of such a mechanism “has a particularly
devastating impact on California’s immigrant community.”

(Ibid.)

Hence, this new law sought to provide a mechanism for members of
that immigrant community to challenge unjust convictions and seek
relief from the federal government to remain in the country and with
their families.

Despite the fact that California law requires defense

counsel to inform non-citizen defendants about the immigration
consequences of convictions, “many immigrants suffer convictions
without having any idea that their criminal record will, at some point in
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the future, result in mandatory immigration imprisonment and
deportation, permanently separating families.” (Ibid.)
The Legislature further recognized that “[w]hile the criminal
penalty for a conviction is clear, the immigration penalty can remain
‘invisible’ until an encounter with the immigration system raises the
issue.”

(Cal. Bill Analysis, A.B. 813 Sen., §5/11/2016.) In fact,

“[f]or many immigrants, the first time they learn of the immigration
consequences of a conviction can occur years after they have
successfully completed their criminal sentence when Immigration and
Customs Enforcement initiates removal proceedings.” (Ibid.) The
drafters of the new law specifically cited the fact that “[c]hallenging the
unlawful criminal conviction is often the only remedy available to
allow immigrants an opportunity to remain with their families in the
United States.”

(Ibid.)

Here, this is appellant’s only remedy to

provide him an opportunity to reconnect with his family in the United
States.
The trial court found Carnero’s representation fell below
reasonable standards and deemed it ineffective. Appellant established
he suffered prejudice as a result of Carnero’s ineffective representation.
This conviction is invalid as a result. Appellant is the exact person the
Legislature sough to help when passing this new law. The purpose and
intent of the statute mandates reversal of the trial court’s order denying
appellant’s petition to vacate this conviction.
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CONCLUSION
For the aforementioned reasons, appellant requests this court
reverse the judgment.

Dated:

February 15, 2018

___________________________
Attorney for Appellant
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STATEMENT OF APPEALABILITY
This appeal is from a post-judgment order denying a

motion to vacate a conviction and sentence and is appealable
under Penal Code section 1473.7 (f).
The denial of the motion is also appealable under Penal
Code section 1237 subdivision (b) as any order made after
judgment, affecting the substantial rights of the party.
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INTRODUCTION
came to this country in 1992 when he
was 10 years old. He will be 36 years old on this May 17, 2018.
He attended elementary school, middle school and high school
in the U.S. and at age 18, became a lawful permanent resident
of the United States. (CT50.)
That joy of becoming a lawful permanent resident was
short lived when at age 19, in 2001, he pled guilty to a violation
of Health and Safety Code section 11377(a) possession of a
usable quantity of methamphetamine. He received probation as
a condition of Proposition 36 drug treatment.(CT29-32.)
Over the years following, he became the father and
provider for a large family, six daughters from 8 to 18. His
family also included his permanent resident mother and
father, two U.S. citizen siblings and three lawful permanent
resident siblings , U.S. citizen cousins, and several permanent
resident aunts, and uncles.

He made a life here from age 10
7

and that all came crashing down three years ago when he
received a letter in the mail that the U.S. Government was
seeking to deport him for that lapse when he was 19 years old,
in 2001.
This brief sets forth an argument that the judge ruling
denying

motion to vacate was wrong. The judge

assumed that his counsel was competent, despite
uncontradicted evidence to the contrary, and, in any event,
there was no prejudice.
will rely strongly on the U.S. Supreme Court case of
Jae Lee v. United States (2017) 582 U.S. ___ [ 137 S.Ct. 1958] (Lee).
FACTUAL AND PROCEDURAL BACKGROUND
The following is excerpted from appellant’s moving
papers filed in support of his motion to withdraw his plea.
On June 4 2001, appellant was arrested by the Orange
County Sheriff’s Department for possession for sale of a
controlled substance. (CT86.)
8

Appellant entered a plea on the advice of his attorney
and accepted a plea agreement only 15 days after the complaint
was filed. He pled guilty to one felony count of violation of
Health & Safety Code section 11377( a) . (CT50-51.)
He was placed on three years formal probation , ordered
to pay fines and fees and to complete a drug treatment
program . When he failed to complete the drug treatment
program he eventually had to serve 180's days in jail . When he
was released from his jail sentence he was not detained by the
US Department of Homeland Security (DHS). He did not
receive his notice to appear before the immigration authorities
until 3-25-15 (CT100.)
Appellant has since been declared removable
under the immigration and nationality act because of his
conviction relating to a controlled substance . (CT100.)
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His defense attorney failed to inform him of any of the
immigration consequences of his plea ( declaration of appellant
paragraph six, CT51.)
He also failed to advise appellant of any alternative plea
to have avoided deportation. (CT52.)
His attorney never consulted an immigration attorney
regarding the immigration consequences of his client’s plea
and never informed appellant of those consequences.(CT51.)
His attorney failed to inform appellant that the conviction
permanently barred him from becoming a United States citizen
and that if deported he would be inadmissible and
permanently barred from reentering United States .
( Declaration of appellant, paragraph seven, CT51; declaration
of his immigration attorney paragraph seven, CT56. )

10

Appellant only learned of the immigration consequences
of his plea when he hired an immigration attorney to assist
him. (Paragraph 11, CT52.)
ARGUMENT
I
THE PREPONDERANCE OF THE EVIDENCE
SHOWED THAT APPELLANT PLED GUILTY IN
IGNORANCE OF THE DIRE CONSEQUENCE
OF MANDATORY DEPORTATION AND HE
WOULD HAVE TAKEN THE CASE TO TRIAL
HAD HE KNOWN OF THAT DIRE
CONSEQUENCE. THE MOTION SHOULD
HAVE BEEN GRANTED

A.

Applicable Law

Penal Code section 1473.7. Motion to vacate conviction or
sentence by person no longer imprisoned or restrained
(a) A person no longer imprisoned or restrained
may prosecute a motion to vacate a conviction or
sentence for either of the following reasons:
(1) The conviction or sentence is legally
invalid due to a prejudicial error damaging the
moving party’s ability to meaningfully
11

understand, defend against, or knowingly accept
the actual or potential adverse immigration
consequences of a plea of guilty or nolo
contendere.
(2) Newly discovered evidence of actual
innocence exists that requires vacation of the
conviction or sentence as a matter of law or in the
interests of justice.
(b) A motion pursuant to paragraph (1) of
subdivision (a) shall be filed with reasonable
diligence after the later of the following:
(1) The date the moving party receives a notice to appear
in immigration court or other notice from immigration
authorities that asserts the conviction or sentence as a
basis for removal.
(2) The date a removal order against the moving party,
based on the existence of the conviction or sentence,
becomes final.
(c) A motion pursuant to paragraph (2) of subdivision
(a) shall be filed without undue delay from the date the
moving party discovered, or could have discovered
with the exercise of due diligence, the evidence that
provides a basis for relief under this section.
(d) All motions shall be entitled to a hearing. At the
request of the moving party, the court may hold the
hearing without the personal presence of the moving
party if counsel for the moving party is present and the
court finds good cause as to why the moving party
cannot be present.
12

(e) When ruling on the motion:
(1) The court shall grant the motion to vacate the
conviction or sentence if the moving party establishes,
by a preponderance of the evidence, the existence of
any of the grounds for relief specified in subdivision (a).
(2) In granting or denying the motion, the court shall
specify the basis for its conclusion.
(3) If the court grants the motion to vacate a
conviction or sentence obtained through a plea of guilty
or nolo contendere, the court shall allow the moving
party to withdraw the plea.
(f) An order granting or denying the motion is
appealable under subdivision (b) of Section 1237 as an
order after judgment affecting the substantial rights of a
party.
B.

Standard of Review

The standard of review for proceedings subject to section
1473 is set forth by the Supreme Court in In re Richards (2012)
55 Cal. 4th 948,960:
Our standard of review is de novo with respect to
questions of law and the application of the law to
the facts. We accept as final the superior court's
resolution of pure questions of fact if they are
supported by substantial evidence. (In re Collins
(2001) 86 Cal.App.4th 1176, 1181.) Here, the
superior court made very few specific findings of
13

fact regarding the evidence, and none that is
significant to the main part of our analysis.
Accordingly, our review here is de novo.

The same standard of review should apply to section
1473.7 as to 1473, namely de novo review by this Court.
C.

The Motion Judge, Overlooked Part One of Penal
Code Section 1473.7(a)Which Independently
Provides Relief for

Paragraph 1 of 1473.7(a) provides an independent ground
of relief for granting the motion to withdraw the plea. As stated
above, that paragraph states:
(1) The conviction or sentence is legally invalid
due to a prejudicial error damaging the moving
party’s ability to meaningfully understand, defend
against, or knowingly accept the actual or potential
adverse immigration consequences of a plea of
guilty or nolo contendere.
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Although the judge stated that criteria at CT101, the judge never
returned to it and the criteria mandating granting of the motion
was proven by a preponderance of the evidence in this case.
immigration attorney’s declaration is in
Exhibit B of the motion at CT55 to 57 and the judge noted that
declaration in the Order denying relief at CT99. That declaration
states in pertinent part:
10.

Because I specialize in immigration law, I regularly
receive telephone calls from criminal defense
attorneys seeking advice regarding the immigration
consequences of criminal pleas and convictions. This
office does not charge a fee for giving this advice.
All any criminal defense attorney has to do is to call
this office and ask for the relevant information.
Because of the dire immigration consequences noncitizens face as a result of pleas to criminal offenses,
many other immigration attorneys offer the same
service as a professional courtesy to criminal law
attorneys.

11.

If I had been consulted concerning the proposed plea in
this case, I would have recommended against
entering his plea, because of the terrible consequences, as
discusses above, to him and his innocent family. I would
have advised
criminal attorney to have his
15

client enter an alternative plea to prevent the deportation
of
based on this conviction.
12.

If the present conviction is vacated,
will be
eligible for relief in immigration court since he has no
other convictions that would preclude him from applying
for “cancellation of removal”, he has lived in the U.S. for
25 years, he has been a lawful permanent resident since
October 2000, and he has six U.S. citizen children.

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct to the best of my
knowledge.
Dated: 9-11-17
/s/Fabian C. Serrato

The judge also noted in the declaration of

at CT

98 that his attorney presented him with a plea offer only 15 days
after the filing of the complaint and that attorney knew or
should have known that

was not an American citizen,

never advised him to speak to an immigration attorney, never
informed him of the consequences of deportation if he pled
guilty, and, as far as he knows, never consulted with an
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immigration attorney and finally and most important, never
told

he should reject the offer.
Despite this uncontradicted declaration, the motion judge

at CT102 stated: “ There is no support for the present assertion
that Mr. Thompson never discussed the immigration
consequences aside from defendant's belated, self-serving
statements. “
That denigrating use of “self-serving statements” is next
discussed.
D.

The Motion Judge Erroneously Discounted the
Declaration of Appellant
When it Was Valid
Evidence to Support the Granting of the Motion

Governments , and in this case the motion judge, often
discount the evidentiary validity of a party’s declaration and
they are both wrong as pointed out by a California court of
appeal in 2012.
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In Oiye v. Fox (2012), 211 Cal. App. 4th 1036, the court of
appeal pointed out at page 1049, relying on McCormick on
Evidence,1 that the “notion that parties' out-of-court statements
could not be evidence in their favor because of the ‘self-serving’
nature of the statements seems to have originated with the now
universally discarded rule forbidding parties to testify. When
this rule of disqualification for interest was abrogated by
statute, any sweeping rule of inadmissibility regarding
self-serving statements should have been regarded as abolished
by implication.”
The McCormick cite by the court of appeal continued:
The hearsay rule excludes all hearsay statements
unless they fall within some exception to the rule.
Thus, no specific rule is necessary to exclude
self-serving out-of-court statements if not within a
hearsay exception. If a statement with a self-serving
aspect falls within an exception to the hearsay rule,
the judgment underlying the exception that the

1

Volume 2 McCormick, Evidence (6th ed. 2010) Hearsay,
section 270, page 248.
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assurances of trustworthiness outweigh the dangers
inherent in hearsay should be taken as controlling,
and the declaration should be admitted despite its
self-serving aspects.

The court of appeal went on to state at page 1050 that
“ Modern courts have recognized that all evidence proffered by
a party is intended to be self-serving in the sense of supporting
the party's position, and it cannot be discounted on that basis.”
Because this was a motion, the declarations were not
considered hearsay by the motion judge although that judge
could have requested live testimony but did not.
Declarations are admissible in support of most motions in
California courts. As the California Supreme Court explained,
"hearing and determination 'in the manner … provided by law
for the … hearing of motions' (§ 2009) would ordinarily mean
the facts are to be proven by affidavit or declaration and
documentary evidence, with oral testimony taken only in the
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court's discretion." Rosenthal v. Great Western Financial Securities
Corp. (1996) 14 Cal. 4th 394, 413-14; see also the immigration
case of People v. Superior Court (Zamudio) (2000) 23 Cal. 4th 183,
201("California law affords numerous examples of a trial court's
authority, in ruling upon motions, to resolve evidentiary
disputes without resorting to live testimony"); Cal. Code Civ.
Proc. § 2009 (listing situations in which declarations are
admissible in lieu of live testimony).
The declaration from

was sufficient and could

not be disregarded, as it was here by the motion judge, under
the erroneous rubric of “self-serving.”
E.

The Supreme Court Case of Jae Lee, supra, Is Applicable
to This Case

The Lee case cited above, fits paragraph 1 of the above
1473.7(a) criteria for granting this motion. The rather long but
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necessary quote from Lee which follows at page 1961 of that
opinion shows that fit:
The decision whether to plead guilty also involves
assessing the respective consequences of a
conviction after trial and by plea. (Citations). When
those consequences are, from the defendant’s
perspective, similarly dire, even the smallest chance
of success at trial may look attractive. For Lee,
deportation after some time in prison was not
meaningfully different from deportation after
somewhat less time; he says he accordingly would
have rejected any plea leading to deportation in
favor of throwing a “Hail Mary” at trial. Pointing to
Strickland, the Government urges that “[a] defendant
has no entitlement to the luck of a lawless
decisionmaker.” 466 U. S., at 695, 104 S. Ct. 2052, 80
L. Ed. 2d 674. That statement, however, was made in
the context of discussing the presumption of
reliability applied to judicial proceedings, which has
no place where, as here, a defendant was deprived
of a proceeding altogether. When the inquiry is
focused on what an individual defendant would
have done, the possibility of even a highly
improbable result may be pertinent to the extent it
would have affected the defendant’s
decisionmaking.
..............................................................................................
.....
Lee has adequately demonstrated a reasonable probability
that he would have rejected the plea had he known that it
21

would lead to mandatory deportation: Both Lee and his
attorney testified that “deportation was the determinative
issue” to Lee; his responses during his plea colloquy
confirmed the importance he placed on deportation; and
he had strong connections to the United States, while he
had no ties to South Korea.
The Government argues that Lee cannot “convince the
court that a decision to reject the plea bargain would have
been rational under the circumstances,” Padilla v.
Kentucky, 559 U. S. 356, 372, 130 S. Ct. 1473, 176 L. Ed. 2d
284, since deportation would almost certainly result from
a trial. Unlike the Government, this Court cannot say that
it would be irrational for someone in Lee’s position to risk
additional prison time in exchange for holding on to some
chance of avoiding deportation.
Reversed and remanded.
(Lee, supra, at 1962.)
F.

The Motion Judge Used a Standard of Prejudice
Which Was Disavowed By the Supreme Court in in
the Similar Case of Lee

Despite acknowledging the existence of Lee at CT103 , the
motion judge ignored the Supreme Court disavowal of
Strickland v. Washington(1984) 466 U.S. 668 and fell into the
same trap as “the Government” cited by the Supreme Court in
22

asserting the case against

was so strong that he had no

chance at trial. (CT 103.)
Compare what the Supreme Court just set forth above
with what the motion judge ruled in the instant case at pages
CT103-105. That judge put emphasis on the strength of the case
against

which the Lee court said was not as important as

the dire consequence of the certain deportation which awaited
him after a guilty plea. It was worth a “Hail Mary” trial for

.

to go to trial and the trial judge never considered that fact.
With the long standing connections

has to this

country since he was 10 years old, compared to where he will be
deported, it is absurd to think he would have accepted what the
Supreme Court referred to as the dire result of deportation and
given up a chance, no matter how slim, to possibly avoid that
dire result by going to trial. As the Supreme Court said in Lee at
page 1968, “preserving the client’s right to remain in the United
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States may be more important to the client than any potential
jail sentence.”

G.

The Fact Finding of the Motion Judge Had No
Support in the Record and that Faulty Fact Finding
Cannot Obscure that A Preponderance of the
Evidence Was Shown Requiring the Granting of
the Motion to Withdraw the Plea

Returning to the Standard of Review set forth above in a
mixed law and fact question:
There is no discretion to adopt a reading, or make an
application, of decisional law that is inconsistent
with the law itself. Any such reading or application
must necessarily be deemed an abuse
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal. 4th 826 at 860)
The motion judge assumed at CT104 that the 16 year old
plea bargain was negotiated by his attorney but does not say
that negotiation was for immigration purposes. In fact, there is
nothing in the record to support any assumption that
deportation was even considered by his attorney. The law is
24

that the motion must be granted if there is a preponderance of
the evidence that:
(1) The conviction or sentence is legally invalid
due to a prejudicial error damaging the moving
party’s ability to meaningfully understand, defend
against, or knowingly accept the actual or potential
adverse immigration consequences of a plea of
guilty or nolo contendere.
The declarations of
forth that

and his immigration attorney set

was not informed by his lawyer about the

immigration consequences of his plea. The plea took place 16
years before the motion to withdraw. A preponderance of the
evidence is that

was not informed by his lawyer of

mandatory deportation if he pleaded guilty as seen from his
declaration.
The motion judge relied solely on the change of plea form
to conclude that

had to be informed of automatic

deportation but that 16 year old change of plea sheet cannot
begin to overcome the contemporaneous declaration of
25

that he did not know, and was never informed by his counsel,
the dire consequence which would befall him.
As is set forth in Lee, supra, at page 1968, the same judicial
statement of deportation was made to Jae Lee and his lawyer
whispered to him that it was just a “standard warning”. That
did not stop the Supreme Court of the United States from
granting relief to Jae Lee because it was obvious he was going to
trust his lawyer over the judge’s standard warning and the
same result should obtain here.
CONCLUSION
A preponderance of the evidence supports the granting of
the motion. This court should reverse the decision below
denying the motion.
Respectfully submitted
/s/Charles R. Khoury Jr.
Attorney for
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INTRODUCTION
When

was six years old, his father was killed in the

Philippines and his family fled to the United States. Now twenty nine,

has

lived here ever since and he is a lawful permanent resident. His “entire family,
including my 9 year old daughter Mia” lives in the United States. (CT 99.)
In 2014, the police pulled

over for driving ten miles over the speed

limit and found about 7 ounces of marijuana in his car.

was a medical

marijuana card holder but he was arrested and charged with two marijuana
offenses nonetheless. During

first conversation with his attorney, he told

her he “was a Legal Permanent Resident and that I did not want to be deported.”
(CT 100.) Instead of researching the issue,
private immigration attorney. Worse,

lawyer told him to hire a
lawyer later advised him to accept

an offer to plead guilty to transportation of more than 28.5 grams of marijuana.
Her own notes reveal she told

this would be a “better dispo for immigration

consequences.” (CT 120.) In fact,

guilty triggered mandatory deportation.

Not long after his guilty plea,

was arrested by immigration agents

and ordered deported. He has spent the past three years in immigration detention,
trying to fight his deportation. In this case,

filed a motion to vacate his

conviction due to his attorney’s misadvice under a recently enacted statute. The
trial court denied the motion.

has established that his lawyer provided

ineffective assistance about the immigration consequences of his case. The trial
court’s judgment should be reversed.
6

STATEMENT OF APPEALABILITY
This appeal is from an order denying a motion to set aside a guilty plea
pursuant to Penal Code section 1473.7 and is authorized by Penal Code section
1237, subdivision (b).
FACTUAL AND PROCEDURAL BACKGROUND
In this case,

appeals from the denial of a motion to vacate

his 2014 conviction for transportation of more than 28.5 grams of marijuana.
motion was made pursuant to Penal Code section 1473.7. Enacted in
January 2017, section 1473.7 allows for a motion to vacate a conviction on the
grounds that “[t]he conviction is legally invalid due to a prejudicial error
damaging the moving party’s ability to meaningfully understand, defend against,
or knowingly accept the actual or potential adverse immigration consequences of a
plea of guilty or nolo contendere.” (Pen. Code, § 1473.7, subd. (a)(1).) This factual
and procedural background describes the relevant proceedings from both
underlying conviction and his motion to vacate that conviction.
A.

immigration to the United States

When he was six years old,

mother brought him to the

United States along with his three siblings. (CT 99.) The family was fleeing
persecution in the Philippines—
after

birthplace and country of citizenship—

father was killed there. (CT 99.) Shortly after he arrived in the

United States as a small child,

became a lawful permanent resident,

commonly known as a green card holder. (CT 99.)
7

, now 29, has deep ties to this country. His “entire family, including
my 9 year old daughter Mia, my mother, my siblings and the mother of my child
all live here in the United States.” (CT 99.) All are United States citizens or lawful
permanent residents. (CT 99.) Before

was detained by immigration

officials, he took care of his daughter Mia on weekends and would “spend
absolutely anytime he could with her,” according to Mia’s mother. (CT 129.)
While in immigration custody, “Mac has called every day since he’s been
incarcerated to speak with his daughter.” (CT 127. See also CT 128 [“In the time
] has been away, he has called every day, even multiple days [SIC] in a
day, just to talk with his daughter.”].)
has not been back to the Philippines since he immigrated to the
United States in 1995. (CT 99.) He does not speak Tagalog and he knows no one
in the Philippines. (CT 99.)
B.

decision to plead guilty to transportation of more
than 28.5 grams of marijuana
i.

arrest and charges

On February 1, 2014, San Diego police officers pulled

car over for

“driving 50 (mph) in a 40 mph zone.” (CT 9.) A records check showed that
had a suspended license. The police “placed

in handcuffs” and conducted

an on-the-scene “inventory” of the car, which revealed

medical marijuana

card and about 7 ounces (or 198.8 grams) of marijuana. (CT 9.) The police also
searched two cell phones that were in the car and found text messages that they

8

believed to be “consistent with someone selling marijuana.” (CT 9.)

was

arrested on charges of transportation of more than 28.5 grams of marijuana
(Health & Saf. Code, § 11360, subd. (a)), possession of marijuana for sale (Health
& Saf. Code, § 11359), and driving with a suspended or revoked license (Veh.
Code, § 14601, subd. (a)). (CT 5-6.)
ii. Trial counsel’s failure to research the potential
immigration consequences of
case
Deputy Public Defender Jull Kovaly was assigned to represent
122.) During

. (CT

“very first conversation” with Kovaly on February 20, 2014,

he told her “that I was a Legal Permanent Resident and I did not want to be
deported.” (CT 100. See also CT 117 [“spoke to client. he shares same concern
about immigration. .
consequences of

.”].)

Instead of researching the potential immigration

case, however, Kovaly told

that he should

“consult immigration atty,” according to her case notes. (CT 117.) Kovaly sent a
follow up email to

later that day, in which she suggested that

“try

and consult INS,” an apparent reference to the Immigration and Naturalization
Service, a federal agency that was disbanded in 2003. (CT 117.)
The next time

spoke with Kovaly, at his March 25, 2014 settlement

conference, he again attempted to discuss the potential immigration consequences
of his case. (CT 117.) Once again, according to her own contemporaneous notes,
Kovaly “said he should consult immigration.” (CT 117.)
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By her own admission, Kovaly never once attempted to conduct any
research into the potential immigration consequences of the charges against
. Indeed, it appears Kovaly believed it was

responsibility to hire a

lawyer to provide him with immigration advice related to his case. In a declaration
attached as an exhibit to

motion to vacate his conviction, Kovaly faulted

for failing to retain immigration counsel, stating that he “had more than a
month [after their first meeting] to get a second opinion or to consult an
immigration attorney prior to the settlement conference.” (CT 123.)
iii. Trial counsel’s advice to
that he plead guilty to
possession of marijuana for sale
At the first readiness conference on March 25, 2014, the prosecutor offered
a deal for

to plead guilty to transportation of more than 28.5 grams of

marijuana and to dismiss the charge of possession of marijuana for sale in
exchange. (CT 117.) Kovaly advised

to accept the offer. Even though

was a medical marijuana card holder, Kovaly apparently concluded he did
not have a strong defense, based partly on her belief that “possessing a medical
marijuana card does not authorize the transportation and sale of marijuana.” (CT
122.)
According to her case notes, Kovaly thought that the prosecutor’s plea offer
“was a possible better dispo[sition] for immigration consequences.” (CT 120.) The
basis for Kovaly’s conjecture that pleading guilty to transportation of more than
28.5 grams of marijuana might mitigate the immigration consequences in
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case is not entirely clear. The record suggests, however, Kovaly thought that a
work furlough sentence would somehow reduce the chances that
deported. According to

would be

, “[b]ased on my conversations with Ms. Kovaly, I

mistakenly believed that because I was not serving time in county jail, but would
instead serve my time in Work Furlough, I would not be deported. Ms. Kovaly led
me to believe that Work Furlough was a ‘safe’ option in that I would not be
subjected to an immigration hold or detention by ICE authorities.” (CT 100. See
also CT 124 [“I do advise clients on what may be ‘safer’ options and in this case I
suggested residential rehabilitation. Again I let the client know this is never a
guarantee ICE won’t contact them.”]) In any case, for whatever reason, Kovaly
advised

that pleading guilty to transportation of marijuana was a “‘better’

plea[] . . . as opposed to Health and Safety Code section 11359 which he was also
charged with.” (CT 123.)
iv. Trial counsel’s failure to attempt to negotiate an
immigration-safe plea agreement
Because Kovaly was ignorant of the actual immigration consequences of
the charges against

, she was unable to take them into account during her

plea negotiations with the prosecutor.
Kovaly’s case notes suggest she may have made an unspecified counter
offer in response to the prosecutor’s proposed deal. In those notes, she states that
the prosecutor “wouldn’t budge for better offer even though he had [a medical
marijuana] card” and that the prosecutor threatened “to add transport for sales if

11

no plea.” (CT 117. See also CT 123 [“The District Attorney indicated that if there
was no plea they planned to amend the complaint to include Transportation for the
Purpose of Sale.”) Nothing in the record indicates that Kovaly ever raised
immigration status as a point of concern in her plea discussions with the
prosecutor, however. Kovaly never attempted to negotiate for a more serious
criminal charge that would carry less dire immigration consequences, for example.
(See CT 106-07 [discussing the process of “pleading ‘up’” to an offense that
would result in greater criminal punishment but that would be “non-deportable”].)
Instead, Kovaly believed the prosecutor’s plea offer “was a possible better
dispo[sition] for immigration consequences.” (CT 120.)
v.

guilty plea and sentence

Following Kovaly’s advice,

pleaded guilty to possession of

marijuana for sale on March 25, 2014. (1 RT 3-4.) At the time

entered his

guilty plea, his “greatest concern was being separated from my child and family,
and remaining in the United States, which is the only home I have ever known.”
(CT 100.)
guilty plea form included the following immigration-related
provision: “I understand that if I am not a U.S. citizen, this plea of Guilty/No
Contest may result in my removal/deportation, exclusion from admission to the
U.S. and denial of naturalization. Additionally, if this plea is to an ‘Aggravated
Felony’ listed on the back of this form, then I will be deported, excluded from
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admission to the U.S., and denied naturalization.” (CT 159.) The word “may” was
circled on

plea form. (CT 159.)

At

guilty plea, the trial court provided the following immigration-

related advisement: “In addition, do you understand that, if you are not a citizen of
the United States, your change of plea will result in deportation, exclusion from
admission to the United States, and denial of naturalization?” (1 RT 4.) In
response,

replied, “Yes, your honor.” (1 RT 4.)

In between

guilty plea and his sentencing,

attempted to

withdraw his plea and to request a Marsden hearing. The day after

pled

guilty, on March 26, 2014, he called Kovaly to say that he “wants to withdraw
plea and fight case.” (CT 117.) Kovaly “told him would have to do marsden at
next hearing or hire atty to file motion b/c I did not see grounds.” (CT 117. See
also CT 124 [“On March 26, 2014

called and said he wanted to withdraw

his plea. I told him I did not see the basis for any grounds however he was free to
request a Marsden hearing or consult another attorney to review the case.”].) Two
days later,

reaffirmed his desire to withdraw from his plea to Kovaly and

she “told him we will request marsden hearing at next hearing.” (CT 117.) At the
next hearing, on May 5, 2014, Kovaly relayed

wishes to the court. (CT

117; Supp. CT 10.) The court indicated its “tentative is to deny marsden based on
IAC” but it ordered Kovaly “to brief it and I will advise him if it will be marsden.”
(CT 117.)
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From the record, it does not appear Kovaly ever briefed this issue or that
the trial court ever held a Marsden hearing. According to Kovaly’s case notes, she
did not perform any work on

case between the May 5, 2014 hearing and

sentencing on June 2, 2014. (CT 117-18.) Instead, it seems Kovaly told
he would have to hire private counsel to pursue a Marsden hearing or to
withdraw from his plea agreement. (See CT 117 [“Told client he can talk to
private atty if they want to review for IAC / withdraw.”]; CT 124 [“On the date set
for sentencing, May 5, 2014, Mr.

stated that he may want to withdraw his

guilty plea. The court allowed him a continuance to explore that option.”].)
On June 2, 2014, the court sentenced

to three years of formal

probation with 180 days of work furlough custody. (2 RT 105; Supp. CT 11.)1
C. The immigration consequences of Yagao’s conviction
An Immigration and Customs Enforcement (ICE) Deportation Officer
issued an immigration detainer for

on June 27, 2014, while he was serving

his work furlough sentence. (CT 43, 63.) The detainer was based on
conviction for transportation of more than 28.5 grams of marijuana. (CT 43.)
did not learn of the detainer until three days before his scheduled release
from work furlough. (CT 63, 85.)

1

On December 23, 2016,
conviction was reduced to a misdemeanor. (CT
191, 64.) The re-designation was made pursuant to a provision of California’s
marijuana legalization ballot measure, Proposition 64, that allows individuals
“who would not have been guilty of an offense, or who would have been guilty of
a lesser offense” under the new law to petition for dismissal or re-designation.
(Health & Saf. Code, § 11361.8, subd. (a).)
14

On October 3, 2014, immigration agents arrested

at the San Diego

County Probation Department Work Furlough Housing Facility. (CT 43.) Since
then,

has been detained in ICE’s custody. (CT 35-41.)
On July 31, 2015, an immigration judge ordered

“be removed to

from the United States to the Philippines.” (CT 45 [emphasis omitted].) Although
the immigration judge noted that he was “sympathetic to the respondent’s
circumstances,” he concluded “the Court does not have authority under the Act,
the regulations, or case law to terminate proceedings on the grounds that removal
would be disproportionate to the underlying offense.” (CT 45.)
Although cancellation of removal is available for long-time permanent
residents in certain cases,

is “statutorily ineligible for ‘cancellation’ of

removal.” (CT 105. See also 8 U.S.C. § 1229b, subd. (a).) In 2006,

was

convicted of transportation of more than 28.5 grams of marijuana and he was
granted a one-time cancellation of removal, allowing him to remain a lawful
permanent resident. (CT 169, 104.) Because “[c]ancellation of removal is . . .
barred for any person who has already received it,”

2014 conviction

rendered him ineligible for this form of relief. (CT 105. See also 8 U.S.C. § 1229b,
subd. (c)(6) [providing that cancellation or removal is unavailable for a person
“whose removal has previously been cancelled under this section”].) As a result,
“[a]n Immigration Judge would have no discretion even to consider
equities such as his long residence in the United States since a very young age, his
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extensive family ties, good work history, or the effect of

deportation

on his blameless family.” (CT 105.)
D.

Penal Code section 1473.7 motion to vacate his
conviction and withdraw his guilty plea

On February 1, 2017,

filed a pro se motion to vacate his conviction

for transportation of more than 28.5 grams of marijuana. This motion is the subject
of this appeal. (CT 23-63. See also CT 192, 65-76.) On February 17, 2017, the
trial court ordered that counsel be appointed to represent Yagao. (CT 192-93.)
Trial counsel for

motion filed a memorandum of points and

authorities in support of the motion to vacate on May 9, 2017. The motion
included as exhibits, Kovaly’s case notes (115-20); declarations from

(CT

98-101), Kovaly (121-24), and immigration law specialist Rose Cahn (CT 10208)2; portions of the Immigrant Legal Resource Center’s Quick Reference Chart
(CT 110-14); and character letters from

daughter’s mother (CT 126-29),

mother, brother and sister (CT 130, 133, 134), and two of

friends

(CT 131-32).
In the memorandum of points and authorities, counsel argued that
conviction was “legally invalid due to a prejudicial error” (Pen. Code, § 1473.7,
subd.(a)(1)) because Kovaly provided ineffective assistance of counsel. (CT 8597.) Specifically, counsel argued that Kovaly failed to provide

2

with

The People objected to the introduction of Cahn’s declaration on hearsay
grounds. (CT 155-56.) The court overruled the People’s hearsay objection and
admitted Cahn’s declaration. (3 RT 209.)
16

informed and accurate immigration advice about his plea, that she failed to
competently defend against the potential negative immigration consequences of a
guilty plea during plea negotiations, and that these failures prejudiced
In addition to the facts already described above, the exhibits in support of
motion included additional evidence relevant to his claim. Rose Cahn, the
Criminal and Immigration Justice attorney at the Immigrant Legal Resource
Center (ILRC), explained in a declaration that the San Diego Public Defender’s
office “ha[s] contracts with the ILRC’s Attorney of the Day Program, where we
counsel defenders about immigration-safe dispositions for noncitizens facing
criminal charges.” (CT 104.) Cahn stated that if she had, through “my role on the
ILRC’s Attorney of the Day hotline, been consulted concerning the immigration
consequences of [the prosecutor’s proposed plea agreement in

case], I

would have recommended in the strongest possible terms that

avoid

entering a plea to the charges due to the adverse immigration consequences” that
would result from them. (CT 106.) Specifically, because transportation of more
than 28.5 grams of marijuana is “classified as an aggravated felony” under
immigration law,

guilty plea “carrie[d] the worst of all possible

immigration consequences, including triggering mandatory immigration detention
without bond, mandatory deportation, a bar to almost all forms of discretionary
relief from removal, and a permanent bar to naturalization.” (CT 105.)
Because of the “adverse and immutable immigration consequences” of the
charges against

Cahn would have advised Kovaly to try and negotiate a
17

deal for a “non-deportable alternative, such as pleading ‘up’ to transportation of an
unspecified ‘controlled substance,’ under Health & Safety Code § 11379(a).” (CT
106.) Cahn stated that, “[i]n my experience, defense attorneys, including those in
San Diego County, are able to successfully negotiate a plea involving a
nonspecified controlled substance, because the conviction carries the same
criminal consequences as transportation for sale. The District Attorney would have
had every reason to accept such a plea, because it represents a more significant
offense than the one to which Mr.

pled.” (CT 107.) Finally, Cahn explained

that information about the immigration consequences of

charges and non-

deportable alternative offenses was “easily accessible to criminal defense counsel
who made even a cursory investigation.” (CT 107..)
In

declaration, he stated that if he had known his guilty plea

“triggered mandatory removal and a complete bar to ever returning to the United
States, I would have made a different choice. Deportation was the very thing I was
trying to avoid, and Ms. Kovaly knew that.” (CT 100.)

acknowledged

receiving the immigration advisements on his plea agreement form and orally
during his plea colloquy. But, “because Ms. Kovaly never told me that HS §
11360(a) with this factual basis triggered automatic, mandatory removal, I took
this as a general warning that all defendants are given. I did not believe I was
subject to removal because Ms. Kovaly never told me I was. I mistakenly believed
that Work Furlough provided protection from Immigration detection and was
unaware the charge itself triggered removal.” (CT 100.)
18

For

“[b]eing deported will ruin the reality of a life worth living.”

(CT 99.) It would mean leaving “the only home I ever remember,” the United
States, for a country where he knows no one does not speak the language. (CT 99.)
Worst of all, being deported to the Philippines would put

over 7,000 miles

away from his daughter. “[T]o be separated from my daughter permanently is
unimaginable. I do not want my daughter to grow up without a father.” (CT 99.)
Because of the “unimaginable” consequences of deportation to the Philippines,
would “have agreed to more jail time to avoid deportation.” (CT 100.) If
the prosecutor had been unwilling to negotiate a deal for a non-deportable offense,
“would have chosen to take my case to trial. In fact, I have endured 2 ½
years in Federal Immigration Custody in an attempt to stay in the United States
and avoid deportation.” (CT 100-01.)
In opposition to
represented

motion, the People argued that Kovaly adequately

and that any error in her representation was not prejudicial.

Kovaly satisfied her duty to provide immigration advice to
argued, because she “warned”

, the People

“to seek assistance from an immigration

lawyer on two separate occasions” and told him “that another conviction for
transporting more than 28.5 grams of marijuana could have an impact on his legal
status here in this country.” (CT 149) With respect to Kovaly’s plea negotiation
efforts, the People argued that “[h]ypothetically, if Ms. Kovaly had been able to
get her client to plead guilty [to] a more serious conviction that resulted in actual
jail time [that] still does not change the fact defendant was deportable from his
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previous conviction.”3 (CT 151.) Further, the People claimed that even if Kovaly’s
representation was deficient, any error was not prejudicial because

received

immigration advisements on his plea form and at the plea colloquy. The People
contended that “[h]ad defendant been unaware of the immigration consequences,
surely he would have stopped to ask for clarification or deny understanding that
portion of the plea altogether.” (CT 154.) With the exception of

guilty

plea form and plea colloquy transcript, the People did not introduce any
declarations or exhibits in support of their opposition. (CT 157-65.)
The trial court heard

motion on June 6, 2017. (CT 197.) Neither

party called any witnesses to testify. At the hearing, the judge initially described
the question at issue in

motion as “whether there was a knowing and

intelligent entering of the plea.” (CT 208.) Later, the judge characterized the issue
as whether there was “an error which damaged

] ability to understand—

to meaningfully understand the actual or potential adverse immigration
consequences of his plea.” (CT 209.) After hearing argument from counsel, the
court denied the motion, finding that

“has not proven by a preponderance

of the evidence that a prejudicial error has occurred which damaged his ability to

3

The prosecutor’s argument on this point appears to have been based on a
misunderstanding of
immigration status. As noted above,
was
granted a cancellation of removal for his 2006 conviction and he was a green card
holder at the time of his 2014 conviction. (CT 169, 104.) As a result, and contrary
to the trial prosecutor’s understanding,
is no longer deportable as a result of
his 2006 conviction. In fact, if not for
2014 conviction, he would have
“the possibility of naturalizing to become a U.S. citizen and remaining in the
United States with his family.” (CT 108.)
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meaningfully understand, defend against, or knowingly accept the actual or
potential adverse immigration consequences of his plea of guilty.” (3 RT 227. See
also CT 197.) The court based its conclusion entirely on the two immigration
admonishments given to

in his change of plea form and at his plea

colloquy. (3 RT 227-28.)
The court’s oral ruling, in its entirety, was as follows:
All right. So the Court makes the following findings: I find
that
has not proven by a preponderance of the evidence
that a prejudicial error has occurred which damaged his ability to
meaningfully understand, defend against, or knowingly accept the
actual or potential adverse immigration consequences of his plea of
guilty.
He testified—we all know that he initialed, signed, and put
his thumbprint on his change of plea form which included 7d which
indicated his plea would result in deportation.
I think the form not only explained the consequences of the
plea but explained that there would be adverse consequences.
He indicated that he understood what he signed in his
discussion with Judge O’Neill.
And when he was asked orally by Judge O’Neill whether he
understood that if he was not a citizen of the United States his plea
of guilty would result in removal or deportation, exclusion from
admission to the United States and a denial of naturalization, he
answered that he understood. (3 RT 227-28.)
filed a notice of appeal on June 27, 2017. (CT 190-91.)4

initially filed a misdemeanor notice of appeal on June 19, 2017 (CT 18689), presumably because his conviction was reduced to a misdemeanor on
December 23, 2016, pursuant to Proposition 64. (CT 191, 64.)
amended
felony notice of appeal was filed on June 27, 2017. (CT 190-91.) Even though
conviction was reduced to a misdemeanor, the case is properly before this
Court because the Court of Appeal retains jurisdiction over felony convictions that
are later re-designated as misdemeanors. (See People v. Rivera (2015) 233
Cal.App.4th 1085, 1101 [holding, in the context of Proposition 47, that “[e]ven
though defendant filed his notice of appeal after the trial court designated his
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ARGUMENT
I. Because the record establishes that
guilty plea
was legally invalid due to a prejudicial error damaging
his ability to meaningfully understand, defend against,
or knowingly accept the adverse immigration
consequences of his guilty plea, his conviction should be
vacated
A. Standard of review
Because Penal Code section 1473.7 only recently took effect on January 1,
2017, it appears there is no published precedent applying the statute and
establishing the applicable appellate standard of review.
motion to vacate his conviction was based on a claim that his trial
attorney provided ineffective assistance of counsel. (See CT 85-86.) Because
claim was grounded in the Sixth Amendment and “presents a mixed
question of fact and law,” this Court should conduct an independent review of the
trial court’s decision. (In re Resendiz (2001) 25 Cal.4th 230, 248.) This is the
standard of review that applies when an ineffective assistance of counsel claim is
reviewed in the habeas corpus setting. As the California Supreme Court has
explained, mixed questions of fact and law “are ‘generally subject to independent
review as predominantly questions of law—especially so when constitutional
rights are implicated”—and “include the ultimate issue, whether assistance was
ineffective, and its components, whether counsel’s performance was inadequate

offense a misdemeanor under section 1170.18 and resentenced him as a
misdemeanant, for the purpose of determining appellate jurisdiction, we consider
the nature of the offense at the time it was charged”].)
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and whether such inadequacy prejudiced the defense.” (Id. at p. 248-49 [quoting
People v. Ledesma (1987) 43 Cal.3d 171, 219].)
Under this standard, the reviewing court “undertake[s] ‘an independent
review of the record [citation] to determine whether petitioner has established by a
preponderance of substantial, credible evidence [citation] that his counsel’s
performance was deficient and, if so, that [he] suffered prejudice.’” (In re
Resendiz, supra, 25 Cal.4th at p. 249 [quoting In re Alvernaz (1992) 2 Cal.4th 924,
249] [bracketed portions in original].) The reviewing court “may reach a different
conclusion on an independent examination of the evidence produced at the hearing
. . . even where the evidence is conflicting.” (In re Hitchings (1993) 6 Cal.4th 97,
109 [citations omitted].) Reviewing courts only show deference to the trial court’s
factual findings in limited circumstance. “[A]ny factual determinations made
below ‘are entitled to great weight . . . when supported by the record, particularly
with respect to questions of or depending upon the credibility of witnesses the
[superior court] heard and observed.” (In re Resendiz, supra, 25 Cal.4th at p. 249
[quoting In re Wright, 78 Cal.App.3d 788, 808] [bracketed portion in original].)
However, “if ‘our difference of opinion with the lower court . . . is not based on
the credibility of live testimony, such deference is inappropriate.” (In re Resendiz,
supra, 25 Cal.4th at p. 249 [citation omitted].)
//
//
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B. Counsel’s representation of
fell below an
objective standard of reasonablenes
Under Penal Code section 1473.7, a person may move to vacate a
conviction on the grounds that it is “legally invalid due to a prejudicial error
damaging the moving party’s ability to meaningfully understand, defend against,
or knowingly accept the actual or potential adverse immigration consequences of a
plea of guilty or nolo contendere.” (Pen. Code, § 1473.7, subd. (a)(1).) The statute
provides that the trial “court shall grant the motion to vacate the conviction or
sentence if the moving party establishes, by a preponderance of the evidence, the
existence of any of the grounds for relief specified” in it. (Pen. Code, § 1473.7,
subd. (e)(1).)
In this case,

motion was grounded on a claim of ineffective

assistance of counsel. To succeed in a claim of ineffective assistance of counsel,
the defendant must show that counsel’s representation “fell below an objective
standard of reasonableness” and that there is a “reasonable probability” that a
different result would have occurred without the error. (Strickland v. Washington
(1984) 466 U.S. 668, 688, 694.) Under the terms of section 1473.7, if a moving
party can establish these elements by a preponderance of the evidence, he is
entitled to relief.
Kovaly’s representation of

was deficient under the Strickland

standard in at least three respects. First, Kovaly failed to advise

that the

prosecutor’s proposed plea deal would trigger mandatory deportation. Second,
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Kovaly affirmatively misadvised

by telling him that the prosecutor’s offer

was a better disposition for possible immigration consequences and that he should
accept it. Finally, Kovaly failed to try to negotiate a plea agreement to charges that
would not result in deportation.
i. Counsel provided deficient representation
by failing to advise
that
transportation for sale of more than 28.5
grams of marijuana triggers mandatory
deportation
It is well established that criminal defense attorneys have a duty to advise
their clients about potential immigration consequences. When immigration law is
“unclear or uncertain,” an attorney may be able to meet this duty by advising “a
noncitizen client that pending criminal charges may carry a risk of adverse
immigration consequences.” (Padilla v. Kentucky (2010) 559 U.S. 356, 369.)
When immigration consequences are “truly clear,” however, “the duty to give
correct advice is equally clear.” (Ibid.) An attorney who fails to carry out this duty
has provided constitutionally deficient representation. (Id. at p. 374 [holding that
the failure to adequately advise a client about the immigration consequences of a
conviction constitutes constitutionally deficient representation].) California has
codified this duty, establishing that “[d]efense counsel shall provide accurate and
affirmative advice about the immigration consequences of a proposed disposition.”
(Pen. Code, § 1016.3, subd. (a).)
has shown by a preponderance of the evidence that Kovaly failed to
meet her duty to adequately advise him of the immigration consequences of his
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case. Kovaly had only two brief conversations with

before she advised him

to plead guilty to transportation of more than 28.5 grams of marijuana. (CT 117.)
In both conversations,

sought Kovaly’s advise about the immigration

consequences of the charges against him, telling her “that I was a Legal Permanent
Resident and I did not want to be deported.” (CT 100.) Despite this, Kovaly
declined to research the issue so that she could advise her client. Instead, by her
own admission, Kovaly told

that he would need to hire a private attorney in

for immigration-related advice about his case. In Kovaly’s declaration, she stated
that she “encouraged

to consult an immigration attorney as we were both

aware of the immigration concerns” and faulted

for his supposed failure “to

get a second opinion or consult an immigration attorney prior to the settlement
conference.” (CT 122-23.) Kovaly’s declaration is corroborated by her
contemporaneous case notes, which reveal that at each of their meetings she
“recommended [
an email to

] consult with an immigration attorney” and that she sent
after their first meeting telling him “to try and consult INS,” a

federal agency that was disbanded in 2003. (CT 117.)

declaration also

makes clear that Kovaly “most definitely never advised me that this charge would
trigger mandatory, permanent deportation to the Philippines.” (CT 99.)
It Kovaly had taken the time to research the issue, she would have found
that transportation of more than 28.5 grams of marijuana is classified as an
“aggravated felony [and so] carries the worst of all possible immigration
consequences, including triggering mandatory immigration detention without
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bond, mandatory deportation, a bar to almost all forms of discretionary relief from
removal, and a permanent bar to naturalization.” (CT 105.) Moreover, the
Immigrant Legal Resource Center attorney Cahn explained in her declaration, the
immigration consequences of the prosecutor’s proposed plea deal “are clearly laid
out under immigration law.” (CT 105.) If Kovaly did not have the time or
inclination to examine the applicable statutes herself, she could have placed a
phone call to an Immigrant Legal Resource Center attorney for advice at any time
after her first meeting with

This is because the San Diego Public Defender

Office has a “contract[] with the ILRC’s Attorney of the Day Program, where
[ILRC attorneys] counsel defenders about immigration-safe dispositions for
noncitizens facing criminal charges.” (CT 104. See People v. Bautista (2004) 115
Cal.App.4th 229, 240 [“If the attorney had researched the matter or ‘made a 5
minute phone call to an immigration attorney or a criminal attorney experienced in
the immigration consequences of a criminal conviction,’ he would have known
that a final conviction of the charge would make [his client] inadmissible for
reentry to the United States, permanently ineligible to return, and precluded from
naturalization, and if he reentered illegally, he would face 20 years in federal
prison.”].)
In sum, because the immigration consequences of the prosecutor’s
proposed

deal

were

“succinct,

clear,

and

explicit,”

Kovaly

provided

constitutionally deficient representation by failuring to provide accurate advise to
about them. (Padilla, 559 U.S. at p. 368.) As in Padilla, “[t]he
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consequences of [

] plea could easily be determined from reading the

removal statute, his deportation was presumptively mandatory, and his counsel’s
advice was incorrect.” (Id. at p. 369.) And so, just as in Padilla, “[t]his is not a
hard case in which to find deficiency.” (Id. at p. 368.) In sum,

met his

burden of showing by a preponderance of the evidence that Kovaly provided
deficient representation by refusing to research the immigration consequences of
case and, instead, advising him to hire a private attorney. (Padilla, 559
U.S. at p. 371 [“It is quintessentially the duty of counsel to provide her client with
available advice about an issue like deportation and the failure to do so ‘clearly
satisfies the first prong of the Strickland analysis.’”] [citation omitted].) The
People did not present any evidence to support a contrary inference.
ii. Counsel provided deficient representation
by affirmatively misadvising
that
accepting the government’s plea offer was
a “safer” and “better” disposition with
respect to immigration consequences
Kovaly’s failure to tell

that his guilty plea would result in mandatory

deportation is enough to establish an error under section 1473.7. But Kovaly’s
deficient representation extended beyond a failure to adequately advise

to

the provision of “affirmative misadvice.” (Padilla, supra, 559 U.S. at p. 369.)
Kovaly’s declaration and contemporaneous case notes both make clear that she
advised

to accept the prosecutor’s plea offer because she believed it “was a

possible better dispo[sition] for immigration consequences.” (CT 120.) Without
researching the issue, Kovaly mistakenly thought that pleading to transportation of
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more than 28.5 grams of marijuana with alternatives to custody was a “safer” (CT
124) or “better” (CT 122) option with respect to
result,

immigration status. As a

was “led to believe that Work Furlough was a ‘safe’ option in that I

would not be subjected to an immigration hold or detention by ICE authorities.”
(CT 100.)
As

removal order and now-3-year-long confinement in

immigration detention illustrates, the prosecutor’s proposed plea deal was far from
“a possible better dispo[sition] for immigration consequences.” (CT 120.) Indeed,
just the opposite was true. Kovaly counseled

to plead guilty to an offense

that “carriers the worst of all possible immigration consequences.” (CT 105
[emphasis added].) Although a criminal defense attorney’s duty to provide
adequate immigration advice is not “limited to affirmative misadvice” (Padilla,
559 U.S. at p. 370), Kovaly’s misadvice leaves no doubt that her representation of
was constitutionally deficient.
iii. Counsel provided deficient representation
by failing to try to negotiate a plea deal
that would not trigger mandatory
deportation
In addition to advising their clients about the immigration consequences of
a proposed disposition, criminal defense attorneys have a duty to “defend against
those consequences.” (Pen. Code, § 1016.3, subd. (a).) To fulfill this duty and
provide adequate representation, counsel must make an effort to negotiate a plea
agreement for a non-deportable offense. (Bautista, supra, 115 Cal.App.4th at p.
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240 [“One technique the attorney could have used to defend against adverse
immigration consequences was to plead to a different but related offense.”].) This
includes exploring the ability for the client “to ‘plead upward,’ that is to pursue a
negotiated plea for violation of a greater but nonaggravated offense.” (Id. at p.
238.)
Trial counsel failed to carry out her duty to pursue a plea deal with a more
favorable immigration outcome on

behalf. As the immigration specialist

Cahn noted in her declaration, “[m]uch better alternatives were available to
in this case.” (CT 106.) Kovaly could have sought a deal for the more
serious crime of “transportation of an unspecified ‘controlled substance,’ under
Health & Safety Code § 11379(a),” which is “not a deportable or inadmissible
controlled substance aggravated felony” because California’s list of controlled
substances is broader than the federal government’s. (CT 106.) According to
Cahn, “[t]his well-established defense has been available from 1965 to the
present.” (CT 106.) In the alternative, Kovaly could have attempted to negotiate “a
plea to accessory after the fact, under Penal Code § 32.” (CT 107.) Information
about these options was “easily accessible to criminal defense counsel who made
even a cursory investigation” and a reasonably competent attorney would have
pursued them. (CT 107.) Ignorant of the immigration consequences of the charges
against

and the available alternatives, however, Kovaly failed to discuss

these alternatives with either

or the prosecutor. Indeed, Kovaly mistakenly
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believed that the prosecutor’s proposed deal was a “possible better dispo for
immigration consequences.” (CT 120.)
Kovaly’s actions in this case fall short of those of the attorney in Bautista,
supra, 115 Cal.App.4th 229. There, the defendant pled guilty “to possessing over
100 pounds of marijuana” (id. at p. 241) after his attorney had “advised [him] that
he ‘would be deported’ as a result of conviction unless for some reason an INS
(Immigration and Naturalization Service) hold was not placed on him.” (Id. at p.
238.) The defendant filed a habeas petition alleging ineffective assistance of
counsel, on the grounds that he was never advised that deposition was mandatory
and that his attorney “did not attempt to ‘plead upward’ . . . because ‘[t]he
possibility … never entered my mind in this case.’” (Id. at p. 238.) The People
responded that the defendant could not establish prejudice but the Court of Appeal
found the petition was sufficient to issue an order to show cause to the trial court
for an evidentiary hearing on the issue. (Id. at p. 241-42.) In this case,
attorney did not merely fail to try “to ‘plead up’ to a nonaggravated felony” (id. at
p. 240), she affirmatively misadvised

that the prosecutor’s offer was a

“better” (CT 123) or “safer” (CT 124) option for immigration consequences as
compared to other alternatives.
met his burden of proving by a preponderance of the evidence that
Kovaly provided deficient representation by failing to try to negotiate an
immigration-safe disposition for

A reasonable attorney in Kovaly’s

position would have explored the possibility of a “plea to an alternative offense
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that would not be an aggravated felony” (CT 106) and the uncontested evidence
showed that she did not.
C. Counsel’s deficient representation prejudiced
Kovaly’s deficient representation was prejudicial and damaged
ability to meaningfully understand, defend against, or knowingly accept” the
adverse immigration consequences of his guilty plea. (Pen. Code, § 1473.7.)
In the plea setting, the prejudice prong of an ineffective assistance of
counsel claim is “focused on whether counsel’s constitutionally ineffective
performance effected the outcome of the plea process.” (Hill v. Lockhart (1985)
474 U.S. 52, 59.) In a case where the “defendant claims that his counsel’s deficient
performance deprived him of a trial by causing him to accept a plea, the defendant
can show prejudice by demonstrating a ‘reasonable probability that, but for
counsel’s errors, he would not have pleaded guilty and would have insisted on
going to trial.” (Lee v. United States (2017) 137 S.Ct. 1958, 1965 [citation
omitted].) Where a defendant’s claims that he was prejudiced by the inability to
try to bargain for an immigration-safe disposition, prejudice is shown where the
evidence establishes the defendant “would have rejected an existing plea offer in
the hope or expectation that he or she might thereby negotiate a different bargain,
or failing in that, go to trial.” (People v. Martinez (2013) 57 Cal.4th 555, 567.)
//
//
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i.

was prejudiced by counsel’s failure
to advise him that pleading guilty would
trigger mandatory deportation

The uncontested evidence presented by

established that he was

prejudiced by Kovaly’s deficient performance. In his declaration,

credibly

avowed that if Kovaly had told him that his guilty plea would “trigger[]
mandatory removal and a complete bar to ever returning to the United States, I
would have made a different choice. Deportation was the very thing that I was
trying to avoid, and Ms. Kovaly knew that.” (CT 100.) Specifically,

“would

have chosen to take my case to trial” (CT 100-01) rather than accept a plea offer
that carried mandatory deportation from “the United States, which is the only
home I have ever known.” (CT 100.)
Under the independent review standard, a trial court’s credibility
determinations may be due deference, at least where they are based on live
testimony. ” (In re Resendiz, supra, 25 Cal.4th at p. 249 [“[I]f ‘our difference of
opinion with the lower court . . . is not based on the credibility of live testimony,
such deference is inappropriate.’”].) In this case,

could not testify at the

hearing on his motion because he is being held in an immigration detention
facility. (3 RT 203.) This Court is as capable of judging the credibility of
declaration as was the trial court. In any event, the trial court never found that
claim that he would have taken his case to trial if properly advised was
not credible. Rather, as discussed further below, the court concluded that
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advisements on

plea form and at his colloquy were sufficient to allow

him to understand the immigration consequences of his guilty plea.
That the trial court did not question the credibility of

declaration is

not surprising in light of the substantial corroborating evidence that supported it.
(Lee, supra, 137 S.Ct. at p. 1967 [in assessing a defendant’s assertions about “how
he would have pleaded but for his attorney’s deficiencies,” court should “look to
contemporaneous evidence to substantiate a defendant’s expressed preferences”].)
statement that his “greatest concern was being separated from my child
and family, and remaining in the United States” (CT 100) is corroborated, first, by
Kovaly’s contemporaneous notes. These notes reveal that

raised his

concerns with Kovaly at both of their meetings. (CT 117.) In her declaration,
Kovaly reaffirmed that

told her he was concerned about “the issue of his

immigration status” during their interactions. (CT 122.) Tellingly, neither
Kovaly’s notes nor her declaration indicate

expressed concern about any

other countervailing considerations, such as custody time. According to Kovaly’s
notes, the only concern

raised with her in their conversations was his

immigration status. (CT 117, 122-24.)
In addition to Kovaly’s notes and declaration,

assertions were

supported by the particularly dire effect deportation would have in his case, the
comparatively modest criminal penalties he would have likely faced if he had
chosen to go to trial, and his actions following the commencement of removal
proceedings.

faces deportation to the Philippines, a country half way
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around the world that his family fled twenty-two years ago after his father was
killed there. (CT 99.) He has not stepped foot in the Philippines since he was six,
he does not speak the language, and he has no friends and family there.
Meanwhile, his “entire family, including my 9 year old daughter Mia, my mother,
my siblings, and the mother of my child all live here in the United States.” (CT 99.
See also, In re Resendiz, supra, 25 Cal.4th at p. 253 [“[A] noncitizen defendant
with family residing legally in the United States understandably may view
immigration consequences as the only ones that could affect his calculations
regarding the advisability of pleading guilty to a criminal charge.”].) This is not a
case of an immigrant who faces deportation to a nearby country where he has
some ties and could maintain a presence in his child’s life. For

deportation

truly would be “the equivalent of banishment or exile.” (Delgadillo v. Carmichael
(1947) 332 U.S. 388, 391. See also Lee, supra, 137 S.Ct. at p. 1968 [finding “no
reason to doubt the ‘paramount importance’ Lee placed on avoiding deportation”
where “[a]t the time his plea, Lee had lived in the United States for nearly three
decades, had established two businesses in Tennessee, and was the only family
member in the United States who could care for his elderly parents”].)
The charges in this case further provide further corroboration for
claim. If

had declined the prosecutor’s offer, gone to trial and been

convicted of all of the charges against him, the likely criminal penalty he faced
was not especially severe—certainly, not in comparison to mandatory deportation
to the Philippines. A recent study found that the “mean sentence length for
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marijuana-only offenses in 2014 was 145 days in jail, or approximately five and a
half months.” (New Frontier Data, Marijuana Incarceration in California Jails 5
(2016),

https://www.drugpolicy.org/sites/default/files/NF-DPA-California-

Incarcerations-Report-2016-FINAL.pdf.) And the circumstances

offense

suggest he would have been an unlikely candidate for a harsh penalty. Although
does have some criminal history, his offense involved a comparatively
small amount of marijuana—seven ounces—and he had a medical marijuana
recommendation, making it likely that he legally possessed at least some portion
of that amount for his personal use.
Finally,

declaration was corroborated by his conduct after being

detained by ICE. For over three years,

has steadfastly fought his

deportation. As a result, he has now spent more than three years in ICE detection.
This is likely much longer than the period of confinement that would have been
imposed had he lost his criminal case after trial. (CT 101 [“In fact, I have endured
2 ½ years in Federal Immigration Custody in an attempt to stay in the United
States and avoid deportation.”].) It is worth noting that

has chosen to stay

in ICE custody and fight his deportation even though, before the enactment of
section 1473.7, he faced especially long odds of success since there was no clear
procedural avenue for him to challenge his conviction in state court.
presented “substantial and uncontroverted evidence” to show that
(Lee, supra, 137 S.Ct. at p. 1969), but for his attorney’s failure to properly advise
him about the immigration consequences of his plea, “it was reasonably probable
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that he . . . would not have pleaded guilty.” (Martinez, supra, 57 Cal.4th at p. 558.)
It was more than sufficient to establish prejudicial error by a preponderance of the
evidence. The People presented no evidence to support a contrary inference. As a
result,

motion to vacate his conviction and withdraw his guilty plea

should have been granted.
ii.

was prejudiced
affirmative misadvice

Assuming arguendo that

by

counsel’s

was not prejudiced by Kovaly’s failure to

accurately respond to his requests for immigration advice, reversal would still be
required. This is because Kovaly’s affirmative misadvice provides an independent
prejudicial error that damaged

ability to meaningfully understand or

knowingly accept the immigration consequences of his guilty plea. (Pen. Code, §
1473.7, subd. (a)(1).)
Kovaly’s contemporaneous notes and her declaration both conclusively
establish that she advised

that the prosecutor’s plea offer was a “safer” (CT

124) and “better” (CT 122) option with respect to his immigration status. In fact,
Kovaly’s case notes cited this as the primary reason for
Specifically, Kovaly wrote,

guilty plea.

c]op’d to ct 1 since possible better dispo for

immigration consequences.” (CT 120.)
This sort of affirmative misadvice carries prejudicial effects beyond the
failure to advise that a guilty plea would result in mandatory deportation as
opposed to deportation. Kovaly told

that the prosecutor’s offer was “better”

37

(CT 120, 122) than other available alternatives—including trial—from an
immigration perspective. Kovaly apparently believed that a plea deal that kept
out of jail was somehow a “‘safer’ option[]” because it would reduce the
chances that ICE would initiate removal proceedings against him. (CT 124.) But in
fact, accepting the government’s deal was, quite literally, the worst option from an
immigration perspective. (CT 105 [explaining that the charge to which
pleaded guilty “carries the worst of all possible immigration consequences”].)
guilty plea means that he faces mandatory deportation without the
possibility of cancellation. (CT 105-06.) If

had refused the prosecutor’s

offer, he could have attempted to bargain for a non-deportable offense. If he had
proceeded to trial, he would have retained the possibility of avoiding deportation if
the government had been unable to prove its case beyond a reasonable doubt.
Given the amount of marijuana involved,

medical marijuana card, and the

relatively thin evidence of sales—“texts consistent with someone selling
marijuana” and “$100 in cash in different denominations” (CT 9)—an acquittal
was certainly a possible outcome. Even if

“only hope at trial was that

something unexpected and unpredictable might occur that would lead to an
acquittal,” however, the record establishes that

would have taken that risk

if he had not been affirmatively misadvised by Kovaly that the prosecutor’s offer
was a better immigration alternative. (Lee, supra, 137 S.Ct. at p. 1966.)
//
//
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iii.

was prejudiced by counsel’s failure
to try to negotiate an immigration-safe
plea deal

Kovaly’s failure to try to negotiate a disposition with less dire immigration
consequences provides a third basis for reversal. This error, which damaged
ability to defend against the immigration consequences in his case, was
prejudicial because if

had known that offering to plead up to a more serious

but non-deportable crime was an option, he “would have rejected [the
prosecutor’s] existing plea offer in the hope or expectation that he or she might
thereby negotiate a different bargain.” (Martinez, supra, 57 Cal.4th at p. 567.)
To establish prejudice based on an attorney’s failure to seek to negotiate an
immigration-safe plea agreement, a court “does not decide if the prosecution
would have offered a different bargain; it considers evidence that would have
caused the defendant to expect or hope a different bargain would or could have
been negotiated.” (Martinez, supra, 57 Cal.4th at p. 567.) At the hearing below,
introduced uncontested evidence that “[m]uch better alternatives were
available to [him] in this case.” (CT 106.) The immigration specialist’s declaration
outlined other available charges and stated that, “[i]n [her] experience, defense
attorneys, including those in San Diego County, are able to successfully negotiate
a plea” to one of these alternatives. (CT 107.)
The People made no attempt to rebut the evidence that, had Kovaly
performed adequately,

would have had reason to hope that a different

bargain could have been negotiated. The People could have offered a declaration
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from the attorney who prosecuted

case, for example, or pertinent

evidence about the office’s charging policy. Instead, the People offered no
contrary evidence in response to Cahn’s declaration. Moreover, at the hearing, the
People seemed to acknowledge that their office sometimes considers resolutions of
the sort described by Cahn, stating that: “Ms. Kovaly could have tried to plead him
to a different crime that didn’t happen, but our office doesn’t necessarily take
pleas to things that didn’t happen.” (3 RT 224.) This is not surprising since
California law provides that “[t]he prosecution, in the interest of justice, . . . shall
consider the avoidance of adverse immigration consequences in the plea
negotiation process as one factor in an effort to reach a just resolution.” (Pen.
Code, § 1016.3. See also (Pen. Code, § 1016.2, subd.(d) [“With an accurate
understanding of immigration consequences, many noncitizen defendants are able
to plead to a conviction and sentence that satisfy the prosecution and the court, but
that have no, or fewer, adverse immigration consequences than the original
charge.”].)
It is also worth noting that the record suggests Kovaly may have had more
leverage to negotiate a favorable plea deal than she seemed to think. In her
declaration, Kovaly stated that she “know[s] that possessing a medical marijuana
card soes not authorize the transportation and sale of marijuana.” (CT 122.) In
fact, in 2014, medical marijuana patients could legally sell medical marijuana to
other patients, if done as part of a lawful collective or cooperative medical
marijuana enterprise. (See People v. Jackson (2012) 210 Cal.App.4th 525
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[reversing the defendant’s marijuana sales convictions were he was denied the
opportunity to present a medical marijuana collective cultivation defense].)
Similarly, the probation officer’s report indicates that searches of
vehicle and phone may have been unconstitutional. The officers apparently
conducted an on-the-scene “inventory[]” (CT 9) of the car but the inventory search
exception to the warrant requirement only permits the police to search towed
vehicles as part of their community caretaking function. (See People v.
Wallace (2017) 15 Cal.App.5th 82, 90 [“California courts have rejected claims of
purported inventory searches where the evidence does not show the search was
conducted in accordance with an established policy or practice governing such
searches or indicates the search was conducted for another purpose.”].) The
inventory search exception certainly does not permit the police to search an
arrestee’s phone, the source of the only alleged evidence of sales against
(CT 9.) Nor could the phone search have been justified as a search incident to
lawful arrest. (Riley v. California (2014) 134 S.Ct. 2473, 2495 [“Our answer to the
question of what police must do before searching a cell phone seized incident to an
arrest is accordingly simple—get a warrant.”].) Of course, whether or not the
prosecutor would have ultimately accepted an immigration-safe counter-offer from
Kovaly is somewhat beside the point.

was only required to show by a

preponderance of the evidence that “if properly advised, [he] would have rejected
an existing plea offer in the hope or expectation that he . . . might thereby
negotiate a different bargain.” (Martinez, supra, 57 Cal.4th at 567.)
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Kovaly’s notes do suggest she tried to negotiate a deal with less serious
criminal penalties. Her entry on the date of

guilty plea states that the “DA

wouldn’t budge for better offer even though he had card” and that the “DA said
was amending to add transport for sales if no deal.” (CT 117.) But Kovaly’s effort
to obtain a better deal in terms of traditional criminal penalties cannot cure the
prejudicial effect of her failure to negotiate a better immigration deal. Indeed, in
this setting, a defense attorney provides ineffective assistance by failing “to ‘plead
up’ to a nonaggravated felony even if the penalty was stiffer.” (Bautista, supra,
115 Cal.App.4th at 240 [emphasis added].) As a result, and because

“would

have agreed to more jail time to avoid deportation,” Kovaly’s failure to explore
this option was prejudicial error. (CT 100.)
D. The pro forma immigration advisements
received are insufficient to defeat the powerful
evidence of ineffective assistance of counsel
Despite powerful uncontested evidence that

guilty plea was legally

invalid due to Kovaly’s deficient and prejudicial performance, the trial court
denied his motion to vacate his guilty plea. The sole basis for the trial court’s
determination was the standard immigration advisements that

received as

part of his plea deal—one on his guilty plea form and the other when he entered
his guilty plea in court. (3 RT 227-28.) In reaching this decision, the trial court
seemed to view the language of the advisements that

received to be

particularly significant. At the plea colloquy, the court’s admonishment asked
if he understood that, “if you are not a citizen of the United States, your
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change of plea will result in deportation, exclusion from admission to the United
States, and denial of naturalization.” (1 RT 4 [emphasis added]. See also 3 RT 215
[characterizing this advisement as “a lot different” than the standard advisement].)
In contrast, the standard immigration admonishment informs a defendant that his
guilty plea “may have the consequences of deportation.” (Pen. Code, § 1016.5,
subd. (a).) It appears that the trial court believed that the advisement during
plea meant that he could not show he was prejudiced by his counsel’s
deficient performance. The trial court’s conclusion, which was not based on the
credibility of live testimony or conflicting evidence, is due no deference on
independent review. (In re Resendiz, supra, 25 Cal.4th at p. 249.) This Court
should reject it.
First, in his declaration,

stated in regards to the advisement at his

plea colloquy that “I took this as a general warning that all defendants are given”
and that he did not interpret it to mean that his plea “triggered automatic,
mandatory removal.” (CT 100.)
court asked

statement is inherently credible. The

if he “underst[ood] that, if you are not a citizen of the United

States, your change of plea will result in deportation . . .and denial of
naturalization?” (1 RT 4 [emphasis added].) The inclusion of the “if you are not a
citizen” proviso, would have given

every reason to believe this was a pro

forma advisement and not a statement that was specific to his case. (1 RT 4.) If the
court had independently reviewed

case and determined that his plea

would result in mandatory deportation, surely the court would have known that
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was not a citizen and said so directly in the admonishment. In addition, it is
hard to find significance in the court’s use of “will” instead of “may” in light of
change of plea form. On the immigration admonishment on the guilty
plea form, the word “may” was circled by hand in connection with the statement
that

plea “may result in my removal/deportation.” (CT 159.) This is

significant corroborating evidence that, despite the appearance of the word “will”
in the court’s pro forma advisement,

did not know his guilty plea would

result in mandatory deportation.
More importantly, it is well established that court advisements, however
phrased, cannot alone defeat an ineffective assistance of counsel claim. (In re
Resendiz, supra, 25 Cal.4th at p. 241 [“The existence of a state statute requiring
courts to deliver a specified immigration advisement cannot deprive defendants of
[their] federal constitutional rights.”].) The reason for this is simple: “whether or
not the court faithfully delivers section 1016.5’s mandated advisements, ‘[t]he
defendant can be expected to rely on counsel’s independent evaluation of the
charged, applicable law, and evidence, and of the risks and probable outcome of
trial.’” (Id. at p. 240 [citation omitted].) Moreover, defendants must rely on the
“effective assistance of counsel in evaluating or responding to [immigration]
advisements” themselves. (Id. at p. 241.)
For these reasons, there is no basis for concluding that the admonishments
on

plea form and at his guilty plea were sufficient for him to

“meaningfully understand” the immigration consequences of his plea deal. (Pen.
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Code, § 1473.7.) The uncontested evidence showed that Kovaly never advised
that the deal would result in mandatory deportation and, indeed told
that this plea was a “safer” (CT 124) or “better” (CT 122, 120) immigration
outcome relative to other options.

had every reason to rely on this advice

when he received the pro forma immigration advisements. As a result, Kovaly’s
prejudicial error damaged

ability to meaningfully understand the adverse

immigration consequences of his guilty plea.
Moreover, even if the advisements could sustain a finding that
meaningfully understood that his guilty plea resulted in mandatory deportation,
has still established that he was prejudiced by Kovaly’s deficient
performance. That is because Kovaly’s affirmative misadvice damaged
ability “knowingly accept” the immigration consequences of his plea and her
failure to attempt to negotiate a better deal damaged

ability to defend

against the potential immigration consequences of the charges against him.
Assuming arguendo that, based upon the rote immigration advisements he
received,

knew that the crime to which he was pleading guilty was subject

to mandatory deportation, the uncontested evidence shows that Kovaly told him
that this was a better option compared to the other available alternatives. (CT 124,
122, 120.) It appears that Kovaly’s advice may have been based on a misplaced
belief the contemplated sentence would somehow reduce the changes that ICE
would initiate removal proceedings against

. (CT 122-24. See also CT 100

[“Mr. Kovaly led me to believe that Work Furlough was a ‘safe’ option in that I
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would not be subjected to an immigration hold or detention by ICE authorities.”].)
In fact, pleading guilty to an aggravated felony was the worst option for
immigration status. (CT 105.)

guilty plea triggered “mandatory

immigration detention without bond, mandatory deportation, a bar to almost all
forms of discretionary relief from removal, and a permanent bar to naturalized.”
(CT 105.) As a result, rejecting the offer and going to trial or attempting to
negotiate a deal for a different charge, would have been far better options for
(CT 106 [“I would have recommended in the strongest possible terms that
avoid entering a plea to the charges due to the adverse immigration
consequences.”].) Because Kovaly’s affirmative misadvice meant that
mistakenly thought pleading guilty was the safest immigration option available to
him, he suffered a prejudicial error that damaged his ability to “knowingly accept
the actual or potential adverse immigration consequences of a plea of guilty.”
(Pen. Code, § 1473.7, subd. (a)(1).)
Finally, the immigration advisements

received do nothing to cure

the prejudicial error he suffered as a result of Kovaly’s failure to try and negotiate
a more favorable plea agreement. In

case, there were “equivalent—or

greater—[immigration-]safe alternatives that would allow a conviction that would
have provided for imposition of the same—or greater—sentence.” (CT 106.) If
had known of these alternatives before his guilty plea, he would have
rejected the prosecutor’s offer in the hopes of negotiating an agreement that would
allow him to avoid deportation, even if the deal had included more jail time. (CT
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100.) Kovaly had a duty to advise

about the existence of these alternatives

and to try to seek an immigration-safe deal on his behalf. The advisements given
to

before his guilty plea do nothing to ameliorate Kovaly’s failure to fulfill

this duty damaged his “ability to . . . defend against the actual or potential adverse
immigration consequences” in his case. (Pen. Code, § 1473.7, subd. (a)(1).
In sum, the two pro forma immigration advisements

received do not

counteract the compelling evidence of that his conviction is legally invalid due to
prejudicial error in the form of ineffective assistance of counsel.

has

established by a preponderance of the evidence that Kovaly’s representation “fell
below an objective standard of reasonableness under prevailing professional
norms” and “a reasonable probability exists that, but for counsel’s failings, the
result would have been more favorable to [him].” (In re Resendiz, supra, 25
Cal.4th at 239.) As such,

is entitled to have his conviction vacated so that

he may withdraw his guilty plea. (Pen. Code, § 1473.7 [“The court shall grant the
motion to vacate the conviction or sentence if the moving party establishes, by a
preponderance of the evidence, the existence of any of the grounds for relief in
subdivision (a).”].)
II. In the event that this Court finds that the trial court’s
decision should be reviewed for abuse of discretion,
reversal is required because the trial court applied an
incorrect legal standard to reach its conclusion
No court has addressed the standard of review that applies to motions like
that are brought under the recently enacted Penal Code section 1473.7.
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The denial of a motion to vacate a conviction on the grounds that the trial court
failed to provide an immigration advisement is reviewed for abuse of discretion.
(People v. Superior Court (Zamudio) (2002) 23 Cal.4th 183, 192.) The abuse of
discretion standard of review is inappropriate for section 1473.7 motions that are
grounded on a constitutional claim of ineffective assistance of counsel, however.
As discussed above, in the habeas setting, appellate courts conduct an independent
review of ineffective assistance claims and the same standard of review should
apply here. (In re Resendiz, supra, 25 Cal.4th at pp. 248-49 [discussing the
standard of review for claims of ineffective assistance of counsel].) If this Court
disagrees, however, and concludes that the trial court’s determination should be
reviewed for abuse of discretion, reversal is still warranted.
Under the abuse of discretion standard, “[t]he trial court’s findings of fact
are reviewed for substantial evidence, its conclusions of law are reviewed de
novo, and its application of the law to the facts is reversible only if arbitrary and
capricious.” (Haraguchi v. Superior Court (2008) 43 Cal.4th 706, 711-12 [fns.
omitted].) A trial court abuses its discretion when it “base[s] its decision on
impermissible factors or on an incorrect legal standard.” (People v. Knoller (2007)
41 Cal.4th 139, 156 [citations omitted].)
The trial court abused its discretion by applying the wrong legal standard to
reach its conclusion. The trial court’s decision rested entirely on the fact that
Yagao received two pro forma immigration advisements before pleading guilty,
one on his plea form and another during his plea colloquy. (3 RT 227-28.) The
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court found the use of the language of the advisements that

received to be

especially significant. The court emphasized that one of the admonishments asked
if he understood that his guilty plea “will” result in deportation if he was
not a citizen. (3 RT 215.) The court’s reliance on the advisements to find against
was premised on a misunderstanding of the controlling legal standard.
Although the trial court recited the text of section 1473.7 at the beginning
of its ruling (3 RT 227), it never addressed the merit’s of
prejudicial error.

claim of

motion with withdraw his guilty plea was bottomed on a

claim of ineffective assistance of counsel. Ineffective assistance of counsel claims
are governed by a two-pronged test, which asks whether counsel’s representation
“fell below an objective standard of reasonableness” and whether the defendant
was prejudiced as a result. (Strickland v. Washington (1984) 466 U.S. 668, 688.)
In its denial of

motion, the trial court made no mention of this test. The

court made no finding regarding whether or not

attorney provided

adequate representation or whether or not there was a “reasonable probability that,
but for counsel’s errors, [

] would not have pleaded guilty and would have

insisted on going to trial.” (Lockhart, supra, 474 U.S. at p. 59.)
The trial court’s failure to apply the correct legal test is highlighted by its
reliance on the immigration advisements

received as the sole basis for its

decision. As the California Supreme Court has held, a court’s immigration
advisement does not bar a claim for ineffective assistance of counsel. (In re
Resendiz, supra, 25 Cal.4th at 240-42.) This is because the court’s immigration
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advisement is no substitute for the effective assistance of counsel. Regardless of
any court advisements, “defendants are entitled to rely and to expect” effective
representation in connection with the immigration consequences of any proposed
plea agreement. (In re Resendiz, supra, 25 Cal.4th at p. 241.) Thus, not only did
the trial court fail to apply the controlling test for ineffective assistance of counsel
claims, its decision was at odds with the holding in In re Resendiz,
It appears that trial court’s application of the incorrect legal standard
resulted from a misunderstanding about the nature of

claim. At least

twice during the hearing, the trial court indicated that it believed the basis for
motion was that he was “mistaken about . . . what the law actually was”
at the time of his plea. (3 RT 213. See also 3 RT 209 [“[A]s I understand the
argument that you are advancing on his behalf is you are saying he did not
under—fully understand what was—a potential consequence [of his plea] because
his attorney did not give him any advice—or give him the advice that Ms. Cahn
would have given him about the plea.”]; 3 RT 213 [“[A]s I understand it, his
position is ‘Yes, I read it . . . but I really didn’t understand it. . . [a]nd, therefore, I
was mistaken.”].)5 Similarly, in the reasons for its holding, the court noted that
both advisements required

to indicate that he “understood” the immigration

consequences of his plea. (3 RT 227-28.)

5

In both instances,
counsel replied that the court’s understanding of the
nature of
claim was incorrect. (3 RT 209, 213-14.)
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The trial court’s focus on whether

was “mistaken” about the

consequences of his plea suggests that the court may have been applying the test
for a motion to withdraw a guilty plea under Penal Code section 1018. (3 RT 213.)
A section 1018 motion permits the withdrawal of a guilty plea within certain time
constraints if there is good cause shown, including “on grounds of mistake or
ignorance.” (People v. Patterson (2017) 2 Cal.5th 885, 889.)6 While
understanding of the advisements he received may be one factor among many to
consider when applying Strickland is the plea setting, his motion was not based on
a bare claim of mistake or ignorance, but rather ineffective assistance of counsel.
(See Id. at p. 899-902 [observing that a claim of ineffective assistance of counsel
is distinct from a Penal Code section 1018 motion and noting that “if the trial court
denies the [defendant’s section 1018] motion, the merits of his habeas corpus
petition [based on ineffective assistance] must be resolved”].)
Because the trial court did not apply the legal standard that governs
ineffective assistance of counsel claim, its decision was based on an
abuse of discretion. (People v. Superior Court (Humberto S.) (2008) 43 Cal.4th
737, 742 [“Where the trial court's decision rests on an error of law, as it does here,
the trial court abuses its discretion.”].)

6

Even if
claim had been based on a claim of mistake or ignorance under
Penal Code section 1018, the trial court’s denial would have rested on a legal
error. Like claims for ineffective assistance of counsel, an immigration advisement
does not operate as a bar to a motion to withdraw based on mistake or ignorance.
(Patterson, supra, 2 Cal.5th at pp. 895-96.)
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CONCLUSION
For the foregoing reasons, the trial court’s denial of

petition to

vacate his conviction and withdraw from his guilty plea must be reversed.

DATED: December 28, 2017
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___________________________
Alex Kreit
Attorney for Appellant
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FOURTH APPELLATE DISTRICT
DIVISION ONE
PEOPLE OF THE STATE OF CALIFORNIA,

)
)
Plaintiff and Respondent,
) Court of Appeal No.
)
v.
)
) Superior Court No.
)
)
Defendant and Appellant.
)
________________________________________)
Appeal from the Superior Court of the State of California
In and For the County of San Diego
Honorable Frederick L. Link, Judge
__________________________________________________
APPELLANT’S OPENING BRIEF
__________________________________________________
INTRODUCTION
“Preserving the client’s right to remain in the United States may be more
important to the client than any potential jail sentence.” (INS v. St Cyr (2001) 533
U.S. 289, 322.) This observation applies to appellant. Appellant was an immigrant
from Iraq when he pled guilty in 1991 to possession of methamphetamine for sale
in exchange for a prison sentence of two years. Appellant avoided the risk of a mere
additional six months in custody by agreeing to a two year plea bargain. In exchange
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for his guilty plea, appellant signed his own death warrant by pleading guilty to a
crime which assured his deportation to Iraq. Appellant’s father was an enemy of the
Hussein regime and appellant was targeted for certain arrest, torture, and execution
if he returned to Iraq. Appellant was not aware when he pled guilty in 1991 that his
guilty plea assured his deportation to Iraq. The Legislature enacted Penal Code1
section 1473.7 to provide defendants like appellant the remedy of withdrawing his
or her guilty plea. The trial court erred by denying appellant’s motion. The order must
be reversed.
STATEMENT OF APPEALIBILITY
This is an appeal from a post-judgment order which impacts appellant’s
substantial rights. (§1473.7, subd. (f).) The order disposed of all issues between the
parties. The appeal is authorized by section 1237, subdivision (b).
STATEMENT OF THE CASE
An information filed on February 22, 1991, charged appellant with the
following violations: (1) count one--possession of methamphetamine for sale in
violation of Health and Safety Code section 11378; and (2) unlawful furnishing a
controlled substance in violation of Health and Safety Code section 11379. Both
counts alleged appellant possessed more than 28.5 grams of methamphetamine
within the meaning of section 1203.073, subdivision (b)(2). (CT 7-8.) On April 3,
1991, appellant pled guilty to count one and admitted the weight allegation. The
1

All future references are to the Penal Code unless otherwise stated.
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prosecution agreed to dismiss count two and its weight allegation. (CT 9-10, 33; Aug
CT 144-152 [reporter’s transcript of the guilty plea].) Appellant was sentenced to two
years in state prison. (CT 35.)
On July 22, 2011, appellant filed a motion to withdraw his guilty plea pursuant
to section 1016.5 because he had not been adequately advised of the immigration
consequences of the plea. (Aug. CT 5-59.) The prosecution filed an opposition.
(Aug. CT 60-96.) On September 26, 2011, the trial court denied the motion for both
cases. (Aug. RT 1-18.)
On November 21, 2017, appellant filed a motion to withdraw his guilty plea to
the 1991 conviction pursuant to newly enacted section 1473.7. (Aug. CT 97-113.)
The prosecution filed an opposition. (Aug. CT 114-154.) On January 5, 2018, the trial
court denied the motion. (RT 1-17.)
Appellant filed a timely notice of appeal on February 2, 2018. (CT 30.)
STATEMENT OF FACTS
The facts are from the probation officer’s report which was an exhibit to the
prosecution opposition to appellant’s 2017 motion. A confidential informant, acting
on instructions from an agent with the Narcotics Task Force, negotiated with
appellant over a period of several weeks concerning the sale of pound quantities of
methamphetamine. On January 24, 1991, appellant and the confidential informant
went to an apartment in National City. Appellant entered the apartment and then
exited with methamphetamine. Appellant and two co-defendants were arrested.
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(Aug. CT 129-130.)
I
THE FEDERAL DUE PROCESS CLAUSE AND
SECTIONS 1016.5 AND 1473.7 REQUIRE
APPELLANT’S GUILTY PLEA TO BE REVERSED
BECAUSE: (1) APPELLANT DID NOT KNOW THE
IMMIGRATION CONSEQUENCES OF HIS GUILTY
PLEA AS REQUIRED BY SECTION 1473.7,
SUBDIVISION (A)(1); AND (2) THE TRIAL COURT
FAILED TO COMPLY WITH SECTION 1016.5,
SUBDIVISION (A), WHEN APPELLANT PLED GUILTY.

A. SUMMARY OF ARGUMENT
Appellant pled guilty in 1991 to possession of methamphetamine for sale. He
filed a motion during 2011 to vacate his guilty plea because he had not been advised
of the immigration consequences of his guilty plea as required by section 1016.5.
The motion was denied. (Aug. RT 1-18.) The Legislature enacted section 1473.7.
It became effective January 1, 2017. (Stats. 2016 ch. 739 §1 (AB 813).) Appellant’s
motion to vacate his guilty plea under that statute 1473.3 was denied. (RT 1-17.)
Section 1473.,7 significantly expanded the procedural and substantive grounds for
a defendant to vacate a conviction because of the immigration consequences of the
plea. Appellant’s did not understand the immigration consequences of his plea and
was not advised by his attorney of those consequences. The order denying
appellant’s motion to vacate his guilty plea must be vacated.
B. STANDARD OF REVIEW
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The de novo standard of review applies to review of the trial court’s ruling on
a section 1473.7 petition. (People v. Ogunmowo (2nd App. Distr., May 8, 2018, No.
B283427) 2018 Cal.App. LEXIS 421, 13-142.) Furthermore, the de novo standard
applies for the additional reason that the court is applying the law to undisputed
facts. (People v. Bell (2015) 241 Cal.App.4th 315, 341.) Finally, appellant’s argument
involves the statutory interpretation of section 1473.7. Issues of statutory
interpretation are reviewed de novo. (People v. Williams (2010) 184 Cal.App.4th
142, 146.)
C. SUMMARY OF PROCEEDINGS IN THE TRIAL COURT.
Appellant pled guilty during 1991 to possession of methamphetamine for sale.
The reporter’s transcript of the guilty plea was an exhibit to the prosecution
opposition to appellant’s section 1473.7 motion. (Aug. CT 144-152.) Appellant’s codefendants also pled guilty during this hearing. The trial court asked the defendants
if they had reviewed the guilty plea form with their attorneys and understood its
contents. All three defendants said yes. (Aug. CT 145.) The trial court did not give
the immigration advisement required by section 1016.5. (Aug. CT 145-152.) The
guilty plea form executed by appellant has his initials in the box for the immigration
advisement. (Aug. CT 122.)
During 2011, the trial court denied appellant’s motion to vacate his guilty plea
based on lack of compliance with the immigration advisement in section 1016.5.
2

The page citation is to the internal pagination in the Lexis document.
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(Aug. RT 1-18.) The trial court concluded there was substantial compliance with
section 1016.5 because the guilty plea form contained the immigration advisement.
(Aug. RT 16-17.)
Appellant renewed his effort to vacate his guilty plea following the enactment
of section 1473.7. (Aug. CT 97.) Appellant filed in support of the motion his own
declaration and the declaration of immigration attorney Alan Anzarouth. (Aug. CT
107-113.) Anzarouth’s declaration: (1) established his expertise as an immigration
attorney; and (2) stated an order to show cause to deport appellant had been issued.
(Aug. CT 108.) Anzarouth’s declaration then stated:
5. Based on my knowledge of the case, the criminal justice
system, and the consequences of that any alien convicted
of an aggravated felony would be deported from this
country, it is inconceivable to me that any qualified criminal
attorney would counsel or encourage his immigrant client
to plead guilty to an aggravated felony, especially when
there are issues of proof regarding the underlying criminal
charges and the availability of legal defenses. A
competent attorney would have exploited the weaknesses
in the criminal case against
and to reduce the
charge to simple possession or event transportation of a
controlled substance, the conviction of either crime would
have likely rendered
eligible for asylum and
withholding of deportation.
6. Based on my understanding of
state of
mind at the time he entered the guilty plea to the
possession for sale charge, I am convinced that he did not
understand the consequences of the charges against him
or the severe ramifications of entering a guilty plea.
(Aug. CT 108-109.)
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Appellant’s declaration stated he came to the United States during 1980. His
family, which included his parents and six brothers and sisters, were all living legally
in the United States. (Aug. CT 111.) Appellant provided financial support to his 13
year old son and elderly parents. (Aug. CT 111-112.) Appellant would be subject to
torture or execution if he returned to Iraq because his father had been a Kurdish
freedom fighter. Appellant was also a Sunni Muslim and would be subject to arrest,
torture, and execution by the governing Shiite majority. Appellant had limited ability
to speak Arabic. (Aug. CT 112-113.) Appellant would not have pled guilty if he had
known of the risk of deportation. (Aug. CT 113.)
Appellant’s declaration further stated:
3. In 1991, my prior attorney, M. Owens, advised me to
pled guilty to a plea bargain that resulted in a two-year
prison sentence. Mr. Owens did not advise me of the
immigration consequences of this plea bargain. At no time
did Mr. Owens advise me to speak with an immigration
attorney regarding the consequences of my plea.
4. Mr. Owens, my prior criminal defense attorney, never
presented me with any plea bargain options that were
“immigration safe.” I never had any discussions with him
concerning immigration-safe alternatives or potentially
immigration-safe plea bargains the he was planning on
presenting to the District Attorney’s Office during
settlement negotiations.
(Aug. CT 112.)
The prosecution opposition argued appellant’s motion should be denied
because: (1) he was given the immigration advisement required by section 1016.5,
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when he pled guilty; and (2) the evidence established appellant’s guilt. (Aug. CT
115-116.)
The trial court asked during the hearing on the motion why the denial of
appellant’s 2011 motion to vacate his guilty plea should not be dispositive of the
current motion. The trial court commented, “basically, it’s the same thing.” (RT 4.)
Appellant’s counsel disagreed because the new motion was governed by section
1473.7, and it created a new basis for relief. (RT 4-5.) The trial court emphasized the
fact that appellant was given the immigration advisement in the guilty plea form he
executed. (RT 8-9, 15.) It commented, “he was told that by pleading guilty it could
affect his rights to be in the United States and to be deported. And he said, ‘I
understand.’ He still went and pled guilty.” (RT 15.) The trial court therefore denied
the motion. (RT 15.)
D. THE TRIAL COURT ERRED BY DENYING APPELLANT’S MOTION TO
VACATE HIS GUILTY PLEA
1. Summary of Governing Law.
The Legislature and case law have devised methods over the years for
defendants to vacate guilty pleas based on the immigration consequences of the
plea. The root of these remedies is the fact that “deportation is a particularly severe
`penalty’.” (Kentucky v. Padilla (2010) 558 U.S. 356, 365, quoting Fong Ye Ting v.
United States (1893) 149 U.S. 698, 740.)
Section 1016.5 was enacted during 1977 and requires an immigration

11

advisement to be given to the defendant when he or she plead no contest or guilty.
(Stats. 1977, ch. 1088, §1.) Padilla v. Kentucky, supra, 559 U.S. at pp. 367-368, held
a criminal defense attorney’s duty to provide competent assistance of counsel
included the duty to advise the defendant of the risk of deportation because of his
or her guilty plea. During 2015, the Legislature enacted sections 1016.2 and 1016.3
for the purpose of codifying Padilla v. Kentucky. (Stats. 2015, ch. 203, §§1-2 (AB
1343), effective January 1, 2016.) Section 1016.3, subdivision (b), went further than
merely codifying Padilla v. Kentucky because it provides, [t]he prosecution, in the
interest of justice, and in furtherance of the findings and declarations of Section
1016.2, shall consider the avoidance of adverse immigration consequences in the
plea negotiation process as one factor in an effort to reach a just resolution.”
Section 1473.7, enacted effective January 1, 2017, (Stats. 2016 ch. 739 §1
(AB 813), provides in part as follows:
(a) A person no longer imprisoned or restrained may
prosecute a motion to vacate a conviction or sentence for
either of the following reasons:
(1) The conviction or sentence is legally invalid due to a
prejudicial error damaging the moving party’s ability to
meaningfully understand, defend against, or knowingly
accept the actual or potential adverse immigration
consequences of a plea of guilty or nolo contendere.
...
(b) A motion pursuant to paragraph (1) of subdivision (a)
shall be filed with reasonable diligence after the later of
the following:
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(1) The date the moving party receives a notice to appear
in immigration court or other notice from immigration
authorities that asserts the conviction or sentence as a
basis for removal.
(2) The date a removal order against the moving party,
based on the existence of the conviction or sentence,
becomes final.
(c) A motion pursuant to paragraph (2) of subdivision (a)
shall be filed without undue delay from the date the
moving party discovered, or could have discovered with
the exercise of due diligence, the evidence that provides
a basis for relief under this section.
(d) All motions shall be entitled to a hearing. At the request
of the moving party, the court may hold the hearing without
the personal presence of the moving party if counsel for
the moving party is present and the court finds good cause
as to why the moving party cannot be present.
(e) When ruling on the motion:
(1) The court shall grant the motion to vacate the
conviction or sentence if the moving party establishes, by
a preponderance of the evidence, the existence of any of
the grounds for relief specified in subdivision (a).
(2) In granting or denying the motion, the court shall
specify the basis for its conclusion.
(3) If the court grants the motion to vacate a conviction or
sentence obtained through a plea of guilty or nolo
contendere, the court shall allow the moving party to
withdraw the plea.
2. Appellant was Entitled to Withdraw his Guilty Plea Because he did not
have Actual Knowledge of the Immigration Consequences of the Plea.
Appellant was represented by attorney Michael Owens when he pled guilty.
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(Aug. CT 112, 122-123.) Appellant’s declaration established: (1) he was not advised
by attorney Owens that he would be deported because of his guilty plea; (2) attorney
Owens never attempted to devise any immigration safe plea bargain options; and
(3) appellant would not have pled guilty had he known he would be deported as a
result of the plea. (Aug. CT 112-113.) The trial court, during the hearing on
appellant’s section 1473.7 motion, never resolved whether appellant had actual
knowledge he would be deported as a result of his guilty plea because it concluded
the immigration advisement in the guilty plea form was a sufficient basis to deny the
motion. (RT 14-15.)
The trial court’s order denying appellant’s motion should be reversed. The
evidence establishing appellant was not actually aware of the immigration
consequences of his guilty plea was not contradicted. Alternatively, the order should
be reversed and the case remanded to the trial court with directions to make a
finding of fact regarding appellant’s actual knowledge about the immigration
consequences of his guilty plea when he entered the plea.
Attorney Owens was deceased when the trial court ruled on the two petitions
so the trial court did not have the benefit of any information he could have provided.
(Aug. RT 15.) However, appellant’s claim that he was not advised of the actual
immigration consequences of his guilty plea was completely plausible. Owens’s duty
to provide effective assistance of counsel did not include advising appellant of the
actual immigration consequences of his guilty plea. That duty was not imposed until
14

the Supreme Court decided Padilla v. Kentucky. Hence, there was no reason to
believe Owens advised appellant of the actual immigration consequences of his
guilty plea.
Appellant’s personal circumstances suggested he would not have pled guilty
if he had known of the actual immigration consequences of the guilty plea. Saddam
Hussein was in power in Iraq when appellant pled guilty in 1991. It was common
knowledge that Iraq at that time was run by a brutal dictator with no regard for
human rights. A few years in prison would have been a luxury compared to the fate
awaiting appellant if he had been deported. It was inconceivable appellant would
have subjected himself to the risk of deportation to Iraq to avoid a few years in a
California prison–especially when the plea bargain to which appellant agreed already
required him to serve two years in prison.
Appellant’s declaration established that he did not “meaningfully understand,”
or “knowingly accept the actual . . . adverse immigration consequences . . . “ of his
guilty plea. He was entitled to withdraw that plea under section 1473.7, subdivision
(a)(1).
3. The Trial Court’s Compliance with Section 1016.5, Subdivision (a),
was not a Basis to Deny Appellant’s Section 1473.7 Motion.
The trial court denied the motion because the guilty plea form executed by
appellant contained the immigration advisement. (RT 15.) This was error for several
reasons. The Legislature would not have enacted section 1473.7 if it merely
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duplicated section 1016.5. The enactment of section 1473.7 would have been
superfluous. Hence, the trial court’s giving of the immigration advisement required
by section 1016.5, subdivision (a), is not a basis to deny a motion filed under
section 1473.7.
A comparison of the language in section 1016.5 and 1473.7 confirms this
conclusion. Section 1016.5, subdivision (a), merely requires the trial court to advise
the defendant, “[i]f you are not a citizen, you are hereby advised that conviction of
the offense for which you have been charged may have the consequence of
deportation, exclusion from admission to the United States, or denial of
naturalization pursuant to the laws of the United States.” Section 1473.7, subdivision
(a)(1), conversely, provides, “[t]he conviction or sentence is legally invalid due to a
prejudicial error damaging the moving party’s ability to meaningfully understand,
defend against, or knowingly accept the actual or potential adverse immigration
consequences of a plea of guilty or nolo contendere.” Section 1016.5, subdivision
(a), does not require the defendant to have any actual knowledge of the immigration
consequence of his guilty plea. It only requires the defendant to be advised that the
guilty plea “may” have adverse immigration consequences. The statute is satisfied
by a mere rote recitation of the language in some form to the defendant during the
plea process.
Section 1473.4, subdivision (a)(1), in contrast, requires defendant to have
actual knowledge of the immigration consequence of his guilty plea because it uses
16

the words, “meaningfully understand,” or “knowingly accept the actual . . . adverse
immigration consequences . . . .” The broad basis upon which a defendant may
seek to vacate a guilty plea under section 1473.4, subdivision (a)(1), is in stark
contrast to the narrow duty of advisement imposed by the trial court under section
1016.5, subdivision (a). Hence, the trial court’s compliance with section 1016.5,
subdivision (a), during the 1991 plea hearing, was not a basis for it to deny
appellant’s motion under section 1473.7.
4. Section 1473.7 Expanded both the Procedural and Substantive
Grounds upon which a Defendant Could seek to Vacate a Guilty Plea.
Section 1473.7 expanded both the procedural and substantive basis upon
which a defendant could vacate a guilty plea. Following the enactment of section
1016.5 and prior to Padilla v. Kentucky, a defendant could seek to vacate a guilty
plea based only on the trial court’s failure to comply with section 1016.5. Following
Padilla v. Kentucky, a defendant could file a petition for a writ of habeas corpus to
vacate his guilty plea based on ineffective assistance of counsel because the
defendant was not advised of the immigration consequence of the plea. Effective
January 1, 2016, the Legislature codified the holding of Padilla v. Kentucky in
sections 1016.2 and 1016.3. (Stats. 2015, ch. 203, §§1-2 (AB 1343).) However, prior
to Padilla v. Kentucky, which was decided during 2010, a defendant could not vacate
a guilty plea based on ineffective assistance of counsel because his defense counsel
did not advise him of the immigration consequence of the guilty plea. (People v.
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Superior Court (Zamudio) (2000) 23 Cal.4th 183, 198.)
When the Legislature enacted section 1473.7, it was presumed to be aware
of these pre-Padilla v. Kentucky decisions holding that a defendant could not claim
ineffective assistance of counsel because he was not advised by his defense
counsel of the immigration consequence of the guilty plea. (People v. Garcia (2006)
39 Cal.4th 1070, 1088.) The most reasonable interpretation of section 1473.7, is that
it was intended in part to create a basis for a pre-Padilla v. Kentucky defendant to
vacate a guilty plea based on the defense counsel’s failure to inform him of the
actual immigration consequence of the plea.
Several factors establish that section 1473.7, subdivision (a)(1), created its
own substantive standard for vacating a guilty plea. The statute does not impose a
time limit. In other words, the Legislature did not preclude its application to guilty
plea entered prior to a specific date. The statute applies retroactively to guilty pleas
entered before its enactment. (People v. Perez (2018) 19 Cal.App.5th 818, 826-827.)
The first portion of section 1473.7, subdivision (a), refers to “prejudicial error.” The
statute does not define this term. The phrase could be interpreted to simply error
based on the law prior to the enactment of section 1473.7. However, several factors
support a broader interpretation.
Section 1016.2, subdivision (h), provides, “[i]t is the intent of the Legislature
to codify Padilla v. Kentucky and related case law and to encourage the growth of
such case law in furtherance of justice and the findings and declarations of this
18

section.”

Interpreting section 1473.7, subdivision (a)(1), to create its own

substantive standard for withdrawing a guilty plea is consistent with section 1016.2,
subdivision (h). The standard, “ability to meaningfully understand, defend against,
or knowingly accept the actual or potential adverse immigration consequences . . .”
has no counterpart in pre-section 1473.7 case law or statutes. The Legislature was
thus adopting a new standard for when a defendant has the right to withdraw a guilty
plea based on adverse immigration consequences.
The fact that appellant is seeking relief 27 years after he entered his guilty
plea was not a basis for the trial court to deny the motion. The Legislature was
obviously aware that defendants with very old final judgments could seek relief under
the statute because there was no time limit written into the statute. The Attorney
General in People v. Perez argued against retroactive application of section 1473.7
because it would open the floodgates of litigation and undermine society’s interest
in the finality of judgment. This Court responded, “the Legislature decided to bestow
such a benefit under section 1473.7, and it is not our role to question the
Legislature’s wisdom.” (People v. Perez, supra, 19 Cal.App.5th at p. 828.)
Similar reasoning applies to the instant case. The Legislature has allowed final
judgments to be reopened with no time limit other than due diligence from the date
of the enactment of section 1473.7. The fact that appellant was attempting to reopen
a final judgment that was 27 years old was irrelevant.
Appellant satisfied the standard in section 1473.7, subdivision (a)(1), for
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vacating a guilty plea because he did not have actual knowledge that he would be
deported as a result of the plea.
5. The Trial Court Failed to Comply with Section 1016.5, subdivision (a),
when it Accepted Appellant’s Guilty Plea.
This Court could section 1473.7 was merely a procedural statute. Appellant
is still entitled to relief under that interpretation of the statute because the trial court
did not comply with section 1016.5, subdivision (a). The immigration rights
advisement was part of the guilty plea form signed by appellant. (Aug. CT 122.) The
trial court, however, did not review the immigration rights advisement with appellant
when it accepted his guilty plea in court. (Aug. CT 155-152.)
Several cases have concluded that a defendant’s signed guilty plea form
which contained the immigration advisement was sufficient to find compliance with
section 1016.5, subdivision (a). (E.g., People v. Araujo (2016) 243 Cal.App.4th 759,
762; People v. Gutierrez (2003) 106 Cal.App.4th 169, 175; People v. Ramirez (1999)
71 Cal.App.4th 519, 521-522; People v. Quesada (1991) 230 Cal.App.3d 525, 533534.) These cases should not be followed. The defendant’s execution of a guilty plea
form which contains the immigration advisement, but is not reviewed with the
defendant in open court, is not sufficient to comply with section 1016.5, subdivision
(a).
The conclusions reached by the above courts that a guilty plea form can
establish compliance with section 1016.5, subdivision (a), is fundamentally flawed.
The statute states, “the court shall administer the following advisement on the
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record to the defendant . . . .” By imposing this duty specifically on the trial judge,
and requiring that the advisement be placed “on the record,” the Legislature
recognized “the tremendous personal stakes involved in deportation and exclusion.”
(In re Resendiz (2001) 25 Cal.4th 230, 245.) The use of a plea form as a substitute
for an oral advisement by the trial judge means that the court has not administered
the advisement on the record with the defendant. By requiring the trial court to orally
advise the defendant on the record with the immigration advisement, the Legislature
was carving out this particular area for scrutiny in plea bargains because: (1) the
immigration consequences of the plea are often not apparent to the defendant; and
(2) the immigration consequences of the plea are often far more onerous than any
sentence the court could impose.
People v. Superior Court, supra, 23 Cal.4th at p. 204, stated that notice to the
defendant of abstract immigration consequences from his plea “cannot be taken as
placing him on notice that, owing to his particular circumstances, he faces an actual
risk of suffering such.” That reasoning applies to the instant case. Appellant was
never actually informed that he would be deported as a result of his guilty plea.
The cases which have approved of the use of guilty plea forms, without any
specific in court inquiry by the trial judge, have dealt with judicially imposed
procedures for accepting a valid guilty plea. (People v. Panizzon (1996) 13 Cal.4th
68, 84 [enforcing as part of a plea bargain, the defendant’s written waiver of the right
to appeal the denial of a suppression motion]; In re Ibarra (1983) 34 Cal.3d 277, 286
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[approving the use of a plea form for Boykin3/Tahl4 warnings].) Section 1016.5 is a
legislatively imposed requirement for the acceptance of a guilty plea which requires
an in-court advisement by the trial judge. The statute does not contemplate
delegation of this duty. Hence, execution of a plea form by the defendant, without
any further meaningful inquiry by the trial court, is not adequate to comply with
section 1016.5, subdivision (a).
The trial court’s failure to strictly follow section 1016.5, subdivision (a), violated
appellant’s right to federal due process of law. A defendant has a federal due
process right to have the state follow its own procedures and rules. (Hicks v.
Oklahoma (1980) 447 U.S. 343, 346.) Proof of strict compliance with section
1016.5, subdivision (a), was especially acute because it impacted appellant’s ability
to stay in the United States.

The collateral consequence of appellant’s

plea–deportation from the United States–was far worse than the direct consequence
of having a felony conviction for possession of a controlled substance for sale.
California requires defendants to receive specific warnings about the
immigration consequences of a guilty plea. People v. Superior Court (Zamudio)
interpreted section 1016.5 to require the defendant to have more than simply an
abstract warning of the potential immigration consequences of the guilty plea.
(People v. Superior Court (Zamudio), supra, 23 Cal.4th at p. 204.) Appellant had a

3

Boykin v. Alabama (1969) 395 U.S. 238.

4

In re Tahl (1969) 1 Cal.3d 122.
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substantial liberty interest in the trial court’s strict compliance with section 1016.5,
subdivision (a). The trial court’s failure to strictly follow section 1016.5, subdivision
(a), violated appellant’s right to federal due process of law.
6. Prejudice
Appellant was prejudiced under either the the harmless beyond a reasonable
doubt standard for federal constitutional error, (Chapman v. California (1967) 386
U.S. 18, 24), or more likely than not standard for state law error. (People v. Watson
(1956) 46 Cal.2d 818, 836-837.). Factors relevant to the prejudice inquiry include the
likelihood of success at trial, a comparison of the consequences of the plea against
the consequences of going to trial, and most importantly the immigration
consequence to the defendant. (Lee v. United States (2017) __U.S.__ [198 L.Ed.2d
476, 127 S.Ct. 1958, 1965].)
Little weight should be given to the factors of the likelihood of success at trial.
This factor cannot be meaningfully assessed based on ex parte police and probation
officer’s reports which have not been tested with the crucible of cross-examination.
It appears appellant could have raised an entrapment defense because the
cooperating witness badgered appellant over a period of two weeks to set up a
narcotics transaction. (Aug. CT 131-132.) Appellant agreed to a two year sentence
as part of the plea bargain. The harshest sentence appellant risked if he had gone
to trial and lost was a sentence of three years. Hence, appellant would have had to
serve six additional months in custody if he had gone to trial and lost because he
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would have received custody credits under section 4019. It makes little sense that
appellant would have knowingly agreed to a plea bargain which required his
deportation–and likely torture and execution-- in order to avoid a mere six additional
months in prison. The minor penal consequences appellant avoided by pleading
guilty in exchange for a two year sentence reinforces the conclusion that appellant
did not have actual knowledge that he would be deported when he pled guilty.
For the reasons above, the trial court erred by denying appellant’s motion to
vacate his guilty plea. The order must be reversed.
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CALIFORNIA COURT OF APPEAL
FOURTH APPELLATE DISTRICT, DIVISION TWO
PEOPLE
v.

INTRODUCTION
This appeal concerns the grant of a motion to vacate a
criminal conviction under the immigration provisions of a fairly
new statute, Penal Code 1 section 1473.7, subdivision (a)(1). At
the time the motion was litigated, there was no case law
interpreting the section. Two very recent published cases have
changed that. One in particular supports the People’s appeal.
In 2003 defendant

pled guilty to one count of

possessing methamphetamine for sale (Health & Saf. Code, §
11378). That conviction later formed the basis for deportation
proceedings. At a series of evidentiary hearings fourteen years
later, memories of the case and of the interactions between
defendant and his prior attorney were understandably poor.
One fact was certain: at the time of his plea, his attorney
changed the standard immigration advisal on the plea form,
strengthening it by changing the word “may” to “will,” advising
defendant that his plea would lead to deportation.
The court below found that prior counsel’s advice to
defendant regarding the immigration consequences of his plea
Further statutory references are to the Penal Code,
unless otherwise designated.
1

8

was not sufficient. It further found that defendant was
prejudiced as a result, and granted the motion to vacate.
The court erred, legally and factually. It applied the wrong
standard when it considered counsel’s performance, going well
beyond what the Sixth Amendment requires. It also erred when
it found that defendant had shown prejudice, when the facts
necessary for such a showing had not been established.
Finally, it erred when it disregarded clear evidence—the plea
form—which showed that defendant had been properly
informed of the deportation consequence of his conviction.
APPEALABILITY
The vacatur of defendant’s conviction is appealable as an
order made after judgment that affects the substantial rights
of the People. (Pen. Code, § 1238, subd. (a)(5), § 1473.7, subd.
(f).)
STANDARD OF REVIEW
This appeal concerns the grant of a motion to vacate.
Traditionally, the decision to grant or deny such a motion has
been reviewed for abuse of discretion. (People v. Superior Court
(Zamudio) (2000) 23 Cal.4th 183, 192 [§ 1016.5]; People v. Kim
(2009) 45 Cal.4th 1078, 1095-1096 [coram nobis].) The abuse
of discretion standard “is deferential… But it is not empty.”
(People v. Williams (1998) 17 Cal.4th 148, 162.) “[I]t asks in
substance whether the ruling in question ‘falls outside the
bounds of reason’ under the applicable law and the relevant
facts.” (Ibid., quoting People v. DeSantis (1992) 2 Cal.4th 1198,
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1226.) Where the trial court’s ruling itself is the product of legal
error, it constitutes an abuse of discretion. (In re Charlisse C.
(2008) 45 Cal.4th 145, 159, 161.)
This appeal presents questions of law and questions of
fact. Questions of law are reviewed under the non-deferential
de novo standard. (People v. Cromer (2001) 24 Cal.4th 889,
894; In re Douglas (2011) 200 Cal.App.4th 236, 242 (Douglas).)
Findings of fact are accorded deference under the substantial
evidence standard. (Cromer, at p. 894; Douglas, at p. 242.)
Substantial evidence is evidence that is “reasonable, credible,
and of solid value.” (People v. Cole (2004) 33 Cal.4th 1158,
1212.)
FACTUAL AND PROCEDURAL BACKGROUND
A.

The Original Case in 2003
Facts
At around 9:12 pm on January 13, 2003, defendant
vandalized the dumpster behind a Miguel Jr.’s

restaurant in Fontana. (1 CT 2 95, 98, 237-239.) The restaurant
owner’s niece saw defendant and his juvenile accomplice, and
called the police. (1 CT 238.) The police apprehended the pair
down the road from the restaurant. (1 CT 95-96, 238.)
Defendant had a spray paint can in his jacket pocket, a
permanent marker, and fresh paint on his fingers. (1 CT 97,
238, 244.)

2

Clerk’s Transcript.
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At the police station, a search of defendant and his
accomplice yielded baggies of methamphetamine, homemade
business cards (name and telephone number written on a piece
of paper), a marijuana pipe, and brass knuckles. (1 CT 98-99,
101, 108, 239-240, 245.) Defendant told one of the officers,
“I’ve only been selling a week. I guess I got unlucky.” (1 CT 239.)
His accomplice confirmed that a friend had provided both of
them with methamphetamine to sell. (1 CT 239.)
Charges
Defendant was charged initially by complaint, and after
a preliminary hearing by information with:
1. felony possession of methamphetamine for sale (Health &
Saf. Code, § 11378);
2. felony possession of brass knuckles, a deadly weapon
(former § 12020, subd. (a)(1)); and
3. misdemeanor vandalism (§ 594, subds. (a)(1), (b)(2) 3).
(1 CT 1-2, 4-5.)
Trial Court Proceedings
Defendant was arraigned in custody on January 16,
2003, and the public defender was appointed to represent him.
(1 CT 123.) On January 27, the public defender declared a
conflict, and Mr. Sean O’Connor of the conflict defense panel
was appointed to represent defendant. (1 CT 122-123.) On that
day, the prosecution’s first offer was rejected on the record.
An incorrect subdivision was alleged in the complaint
and information. (1 CT 2, 5.)
3
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(1 CT 123, 2 RT 4 264.) Three days later on January 30 Mr.
O’Connor represented defendant at the preliminary hearing. (1
CT 92-113, 121-122.)
On February 6, 2003, defendant was arraigned on the
information. (1 CT 121.) The court’s minutes state that an
attorney was present, but do not give a name. 5 (1 CT 121.) They
also provided a briefing schedule for an unnamed motion.
(1 CT 121.)
On March 13, 2003, defendant pled guilty to count 1,
possession of methamphetamine for sale, pursuant to a plea
bargain; he was represented by Mr. O’Connor. (1 CT 7-9, 119121.) As part of the agreement, he received three years of felony
probation with a condition of 180 days in jail, and the dismissal
of the other counts. (1 CT 8.)
The plea form contained a standard immigration advisal
that comported with section 1016.5. (1 CT 8, ¶ 14.) Mr.
O’Connor made two changes to it, changing the word “or” to
“and” and changing the word “may” to “will.” (1 CT 8, ¶ 14.) The
modified advisal read:
I understand that if I am not a citizen of
the
United
States,
deportation,
exclusion from admission to the United
States, or and denial of naturalization
may will result from a conviction of the
offense(s) to which I plead guilty/nolo
contendere (no contest).

Reporter’s Transcript.
According to the trial court’s own review of the records,
another attorney was present on Mr. O’Connor’s behalf. (2 CT
553.)
4
5
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(1 CT 8, ¶ 14. Strikethrough represents cross-outs and italics
indicate handwritten additions.)
Defendant initialed the box next to the above immigration
advisal, along with numerous other paragraphs. (1 CT 7-9.) He
further initialed the statement that his attorney had explained
everything on the form to him, that he had enough time to
consider each statement, and that his initials signified that he
understood and adopted the corresponding statements. (1 CT
9, ¶ 19.) Defendant signed under penalty of perjury. (1 CT 9.)
Due to the passage of time, the reporter’s transcript of
defendant’s guilty plea is no longer available. (1 RT 204.)
On April 10, 2003, defendant was sentenced in accord
with the plea agreement. (1 CT 23-30, 116-119.)
B.

The

Immigration

Consequences

of

Defendant’s

Conviction
Defendant entered the United States illegally, but was
granted lawful permanent resident status after the Los Angeles
Department

of

Children

and

Family

Services

filed

an

application on his behalf while he was in foster care. (1 CT 83,
85; 1 RT 138.)
After this 2003 conviction in Fontana, defendant was
convicted on May 14, 2012 of being a felon in possession of a
firearm (former § 12021, subd. (a)(1)), in Los Angeles County.
(1 CT 141, 160-163.) Deportation proceedings were instituted
on June 21, 2012, due to that conviction, as well as the
conviction in this case. (1 CT 141, 143, 144.)
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Due to changes in federal case law, the Los Angeles
firearms offense no longer renders defendant deportable. (See
United States v. Aguilera-Rios (9th Cir. 2014) 769 F.3d 626.)
However, possession of methamphetamine for sale still does;
for immigration purposes it is a controlled substance
conviction (8 U.S.C. § 1227(a)(2)(B)(i)), and an “aggravated
felony” (8 U.S.C. §§ 1101(a)(43)(B); 1227(a)(2)(A)(iii)).
C.

The First Motion to Vacate in 2012
Defendant previously brought a motion to vacate in 2012.

On September 12, 2012, the court denied defendant’s motion
to vacate his conviction. (1 CT 115-116.) The motion is
described in the minutes as a “Padilla Motion.” (1 CT 116;
italics added, capitalization altered.) Defendant was not
present for the hearing, but was represented by Mr. Julian
Ducre of the conflict panel. (1 CT 116.)
D.

The Second Motion to Vacate in 2017
Defendant filed a new motion to vacate on May 19, 2017,

pursuant to section 1473.7. (1 CT 31.) He accused Mr.
O’Connor of ineffective assistance of counsel, arguing that his
prior attorney had a duty to give specific advice about the
immigration consequences of conviction, and to defend against
those consequences by attempting to negotiate a disposition
that avoided them. (1 CT 33.) The People countered that Mr.
O’Connor had no such duty at the time of the plea, that
defendant was actually advised of the deportation consequence
of his plea, and that there was no prejudice. (1 CT 222-223.)
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The case was extensively briefed by both sides, with
numerous supplemental briefs. (1 CT 249, 260, 269, 276; 2 CT
291, 501, 518; 1 SCT 6 9.) While this case was pending, the
United States Supreme Court decided Lee v. United States
(2017) ___ U.S. ___ [137 S.Ct. 1958] (Lee), altering both parties’
arguments concerning prejudice. There were several hearings
on the case, including three days of evidentiary hearings. (1 RT
30, 133; 2 RT 247.) Ultimately, the court granted the motion.
(2 CT 550-562.)
The Evidence Presented
Defendant’s Testimony
Defendant testified that he was born in Mexico, and was
a lawful permanent resident of the United States—a status he
obtained when he was a dependent child. (1 RT 138.) He was
in foster care from the age of eight. (1 RT 141.)
Defendant’s memories of the case were hazy. He did not
remember everything that happened in his case in 2003. (1 RT
188.) He recalled being represented by two attorneys: Mr.
O’Connor, and another he did not remember well, but thought
might be “Jay Scoops.” (1 RT 141-142.) When asked, defendant
agreed that “Scoops” might have been “Skropos.” (1 RT 177.)
Defendant was surprised to learn that “Skropos” was the name
of the judge who took his plea. (1 RT 177.)
Defendant could not recall having a preliminary hearing,
did not recall a police officer testifying, and did not recall ever

6

Supplemental Clerk’s Transcript.
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sitting next to Mr. O’Connor at counsel table. (1 RT 177, 185187, 193.) In fact, defendant had a preliminary hearing where
he sat next to Mr. O’Connor and where an officer testified. (1
CT 92-113.)
Defendant believed that the prosecutor on the day of his
plea was a light-skinned woman with short hair. (1 RT 189.) He
did not think it could have been a very tall man with a beard,
and did not recall seeing any very tall men in suits in the
courtroom that day. 7 (1 RT 189.)
The first plea offer that Mr. O’Connor discussed with
defendant involved two to three years in prison, 8 which
defendant was not willing to accept. (1 RT 143.) Defendant told
Mr. O’Connor that he did not want to go to prison. (1 RT 160,
181.)
Defendant accepted the second plea offer from the People.
(1 RT 142-143, 146.) He believed that three years on probation
and 180 days in jail was better than the first offer. (1 RT 161.)
According to defendant, Mr. O’Connor profanely exhorted him
to take the plea bargain, and told defendant that if he did not,
he would go to prison, and Mr. O’Connor would not be able to
help him anymore. (1 RT 182.)
According to defendant, Mr. O’Connor did not explain the
effect that the plea would have on his immigration status, nor

In fact, the prosecutor was William Jefferson Powell, a
very tall man, discussed post.
8
It is unclear whether defendant simply did not remember
whether the offer was for two years or three, or if it was not a
firm offer at all, but rather a range that was being preliminarily
discussed.
7
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did Mr. O’Connor discuss the possibility of pleading guilty to a
charge that would make deportation less likely. (1 RT 145.) But
defendant never asked Mr. O’Connor about the immigration
consequences of the conviction, and never told Mr. O’Connor
what his immigration status was. (1 RT 161, 179.)
Defendant confirmed that he had initialed the altered
immigration advisal on the plea form. (1 RT 162.)
Defendant gave inconsistent answers about whether he
read the plea form. He claimed he tried to look over it, and did
not understand anything, and therefore did not read it. (1 RT
148.) He also claimed that he was not given a chance to read
what was next to the boxes. (1 RT 163.) He said that he felt
rushed, and completed the paperwork in about a minute or
less. (1 RT 149.)
Defendant testified that he asked Mr. O’Connor about
what something on the form meant, but he was told not to
worry about it, and just initial all the unmarked boxes. (1 RT
148.) The court asked defendant if he read the lines before he
signed. (1 RT 183.) Defendant said he remembered going
through the form, seeing the 180 days, and that he tried to ask
Mr. O’Connor about a certain line in the first paragraph of the
first page, but that Mr. O’Connor “said he didn’t know what I
meant.” (1 RT 183.)
Defendant modified his claim after reviewing the plea
form, saying he had asked about something between the fourth
and sixth paragraph, relating to a speedy and public trial by
jury. (1 RT 184.) When confronted with the contradiction
between that statement and his declaration, wherein he said
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that he did not have the chance to read the paragraphs he was
initialing, defendant claimed that he “skimmed” the first page
of the plea form. 9 (1 RT 190.)
Defendant testified that he intended to provide for his
family, in the United States, after his release from jail. (1 RT
151.)
Defendant asserted that had he known, in 2003, about
the effects of his conviction on his immigration status as he
understood them on the day of his testimony, he would not
have pled guilty. (1 RT 153.)
Defendant also had a conviction for being a felon in
possession of a firearm. (1 RT 160.) He violated a domestic
violence restraining order and gave false identification to a
peace officer. (1 RT 169-170.)
Defendant had not read the police reports in the case,
although his attorney had presented them to him. (1 RT 163.)
When the People attempted to question defendant about the
facts underlying his conviction, the defense objected on Fifth
Amendment grounds, which the People insisted he did not
have, for the purpose of that hearing, and which he had waived
by testifying. (1 RT 163-165, 170-175.) The court limited the
People to asking defendant if he remembered what the police
reports said; the People were not permitted to ask defendant
about his own recollections of his crimes. (1 RT 175-176.)

This is not entirely consistent with his prior statement
that he saw 180 days on the plea form. (1 RT 183.) That
appears on the second page of the plea form—the same page
as the immigration advisal. (1 CT 8.)
9
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Testimony of

Defendant’s Birth Mother

Defendant’s birth mother testified that she brought
defendant and other children to the United States in 1991.
(1 RT 196.) She spoke to defendant while he was in jail in 2003,
but he never discussed the possibility of being deported with
her. (1 RT 198.) Rather, defendant told her that he was afraid
of going to prison. (1 RT 202.)
Testimony of Sean O’Connor, Prior Defense Counsel
Mr. O’Connor became a licensed attorney in 1999, and
practiced criminal law during his entire career. (1 RT 210.) In
2007 or 2008, he became an administrator for the conflict
defense panel in San Bernardino County, but was still actively
litigating cases as well. (1 RT 210.) He has provided training to
other criminal defense attorneys. (1 RT 217-218.)
Mr. O’Connor estimated the number of criminal cases he
had handled in the low thousands, and that he had taken 40
to 50 to trial. (1 RT 210, 244-245.) He would never pressure a
client to plead guilty to avoid going to trial. (1 RT 216.) He
believed the decision to plead guilty was up to his client, and
would go to trial even if he did not agree with the decision. (1
RT 217.) He denied making the profane statement that
defendant attributed to him, and would never have said
anything even close to that. (1 RT 217.) In 2003, Mr. O’Connor
was primarily assigned to the Fontana courthouse. (1 RT 211.)
He only had very vague recollections of the case, and for the
most part did not remember it, and did not remember specifics.
(1 RT 213, 236; 2 RT 249.) He had been unable to refresh his
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recollection of the case by reviewing documents. (1 RT 227, 2
RT 249.)
Mr.

O’Connor

confirmed

that

his

signature

and

handwriting were on the plea form. (1 RT 211-212.) The
prosecutor who signed the form was William Jefferson Powell. 10
(1 RT 212.) Mr. Powell was male, approximately six feet, five
inches tall, and may have had glasses and facial hair at the
time. (1 RT 212.) Mr. Powell was a tough prosecutor, and could
be difficult to negotiate with; he did not treat drug cases any
differently. (1 RT 212-213.) Deals on felony cases in that
department went through Mr. Powell. (2 RT 257-258.) Mr.
O’Connor would have seen Mr. Powell in court on a daily basis,
but could not recall if defendant’s case was discussed on days
when it was not on calendar. (2 RT 263.)
Mr. O’Connor always discussed the facts of the case, and
the police reports, with his clients. (2 RT 219.) He would never
have a client plead guilty without doing that. (2 RT 219-220.)
In 2003, it was Mr. O’Connor’s custom and practice to
review the Tahl 11 waiver form with clients who were going to
plead guilty. (1 RT 213.) He would make sure that his clients
understood the contents of the form. (1 RT 213.) If a client had
a question about the form, he would take the time to answer it
and provide the needed information or explanation. (1 RT 213214.) He would never disregard a client’s question and tell them

Mr. Powell is presently a judge of the San Bernardino
Superior Court. The customary honorific has been omitted to
avoid confusion, not out of disrespect.
11
In re Tahl (1969) 1 Cal.3d 122.
10
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not to worry and just initial it. (1 RT 214.) He would not rush
a client to complete the form quickly, or pressure them into not
reading it. (1 RT 214.)
Mr. O’Connor changed the immigration advisal on the
plea form to read “will” instead of “may” and to read “and”
instead of “or.” (1 RT 214-215.) He made those alterations due
to the charge involved: possession of methamphetamine for
sale. (1 RT 214.) Because he made the alteration, that indicated
to Mr. O’Connor that immigration was an issue and that he
explained that portion of the form. (1 RT 214-215.) Although
his normal practice was to give the immigration advisal on the
form, he usually would not make the modifications if
immigration were not an issue. (1 RT 215.)
It was Judge Skropos’ practice to go through the plea
form orally, when taking a guilty plea. (1 RT 218.) It was also
Judge Skropos’ practice to specifically address modifications
made to the plea form, although Mr. O’Connor could not recall
if that occurred in defendant’s case, or in all cases. (1 RT 218219, 2 RT 267-268.)
The fact that there had been a preliminary hearing
indicated

to

Mr.

O’Connor

that

previous

settlement

negotiations had been unsuccessful, although he did not recall
why. (1 RT 216.)
In 2003, if one of Mr. O’Connor’s clients was charged with
a deportable offense, and told him that they did not want to be
deported, Mr. O’Connor would have identified whether there
was an immigration issue. (1 RT 220.) Although he could not
recall what he would have done in defendant’s case, he would
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have begun by trying to get the case dismissed, or getting a
plea to a non-drug offense. (1 RT 220-221.) If he could not get
a non-drug offense, he would try to avoid a conviction for a
crime of moral turpitude or aggravated felony. (1 RT 220-221.)
In that case, he would also have looked at whether he could get
a misdemeanor, drug diversion, or drug treatment. (1 RT 222.)
He would have tried to get a plea to a generic drug, rather than
a specific one, or to transportation of drugs for personal use.
(1 RT 222.) However, Mr. Powell and the other prosecutors in
the Fontana District Attorney’s Office were generally not
interested in agreeing to such alternative dispositions in drug
sales cases. (1 RT 223.)
Mr. O’Connor cooperated with defendant’s new legal
team, 12 providing them with his case file, after they provided
him with a signed release. (1 RT 223, 2 RT 267.) Although he
would have taken notes on his dealings in the case, and those
notes would normally be in the file, they were not there. (1 RT
223; 2 RT 264-265.) He took a phone call from the new legal
team, but ended it when he felt that his answers were being
misrepresented. (1 RT 227-228.) When he told the law students
that he did not recall, they twisted his words to suggest that
meant he had affirmatively failed to do something. (2 RT 249250.)

Defendant was represented by a clinic from the
University of California at Irvine School of Law; the team
included at least one attorney and several law students.
12
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Testimony of Julia Wu
Ms. Julia Wu was a law student at the University of
California, Irvine, and took notes during a phone call that other
law students had with Mr. O’Connor on April 13. (1 RT 101102, 109.) Her testimony was presented under somewhat
unusual circumstances, due to logistics: she testified prior to
Mr. O’Connor, even though her testimony would be hearsay
meant to impeach him. (1 RT 31.) Upon agreement of the
parties, the People were permitted a standing hearsay
objection, subject to later resolution of whether her testimony
was impeaching or not. (1 RT 31, 101.)
According to Ms. Wu, Mr. O’Connor told them repeatedly
that he had no specific recollection of what he did in
defendant’s case. (1 RT 111-112, 120, 122, 127.) He confirmed
to them that he personally modified the plea form in
defendant’s case, and that it was his standard practice to make
such a modification when there was a concern about
immigration. (1 RT 112-113.)
When Mr. O’Connor was asked about the immigration
consequences of different drug charges, he did not answer the
question directly. (1 RT 116-118.) Ms. Wu characterized Mr.
O’Connor as evasive and defensive. (1 RT 119.)
Ms. Wu’s notes of the call with Mr. O’Connor were
marked as exhibit B. (1 RT 128.) The People objected to their
introduction as a business record, relying on People v. Sanchez
(2016) 63 Cal.4th 665, 695, fn. 21. (1 RT 134.) Because the
notes were prepared for litigation, not to facilitate business
operations, they were not a business record. (1 RT 134.) The
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People further objected that the notes themselves were
hearsay, in addition to their contents. (1 RT 135, 2 RT 252.)
Although at first the court did not admit the notes (1 RT 209),
it later reversed course and allowed them in (2 RT 253).
Testimony of Michael Mehr
Defendant presented the expert testimony of Mr. Michael
Mehr, an attorney. (1 RT 33-100.) The People filed a motion in
limine to exclude that testimony, arguing that experts were not
permitted to give opinions on questions of law, and that Mr.
Mehr’s declaration showed that his testimony would consist of
improper legal opinion. (1 SCT 1-6.) Prior to the hearing, the
court tentatively indicated that it would permit the testimony.
(1 RT 31-32.) Several times during Mr. Mehr’s testimony, the
People renewed their objection that he was offering improper
legal opinion. (1 RT 47-48, 71, 74-75.)
Mr. Mehr had been an attorney since 1976, and was
specialized in the immigration consequences of criminal
convictions

and

post-conviction

relief.

(1

RT

34.)

He

contributed to publications in that area, and had given lectures
and presentations as well. (1 RT 34-35.) He was qualified as an
expert in People v. Bautista (2004) 115 Cal.App.4th 229
(Bautista). (1 RT 35.)
Most of Mr. Mehr’s practice consisted of pursuing postconviction relief related to “criminal immigration” and of
consulting for the defense bar. (1 RT 38.) His experience
handling criminal cases as the primary attorney was more
limited, about a hundred cases and three jury trials toward the
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beginning of his career. (1 RT 39.) He never handled any cases
in San Bernardino County. (1 RT 39.) Trainings to the criminal
defense bar were generally in Santa Cruz County. (1 RT 43.)
The parties agreed that defendant’s conviction for
possession of methamphetamine with intent to sell was an
aggravated felony for immigration purposes that made
defendant

deportable,

and

Mr.

Mehr’s

testimony

was

unnecessary on that point. (1 RT 48-51.)
According

to

Mr.

Mehr,

simple

possession

of

methamphetamine, transportation of methamphetamine, or an
offer to sell methamphetamine would still have made defendant
deportable, but defendant would have been eligible for
cancellation of removal (relief from deportation). (1 RT 54, 5758.)
Mr. Mehr opined that in 2003, a reasonably competent
attorney

would

advise

their

client

of

the

immigration

consequences of a specific conviction. (1 RT 58.) He further
opined that a reasonably competent attorney would advise
their clients about pleas or strategies to avoid “an immigration
disaster.” (1 RT 58-59.) This was primarily based on his
interaction with the criminal defense bar in Santa Cruz
County. (1 RT 59.) He also relied on the standards of the
American Bar Association. (1 RT 61.) He further testified that
it was his belief that was the standard legally required by
People v. Soriano (1987) 194 Cal.App.3d 1470 (Soriano) and
People v. Barocio (1989) 216 Cal.App.3d 99 (Barocio). (1 RT 6163.) He acknowledged that the California Supreme Court was
not persuaded that such a duty existed in In re Resendiz (2001)
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25 Cal.4th 230 (Resendiz), but opined that the issue was not
squarely presented in that case, that it did not overrule Soriano
or Barocio, and that it did not change the practice in attorney’s
offices. (1 RT 63.)
Mr. Mehr conceded that not every defense attorney
followed the standard of care that he prescribed. (1 RT 64.) He
said there were “many” defense attorneys who did not follow
the steps he laid out, and characterized them as “lazy.” (1 RT
64.)
Mr. Mehr opined that Mr. O’Connor could

have

negotiated for simple possession of methamphetamine with
additional custody time, for a violation of section 32 (accessory
after the fact) so long as the custody time was less than a year,
for a plea to the other charges (possession of brass knuckles,
vandalism), or offer to sell or transport an unspecified
controlled substance. (1 RT 72-73.) He acknowledged that a
defense attorney has no power to charge offenses, nor could a
court. (1 RT 78, 80.)
Over the People’s objection, Mr. Mehr opined that Mr.
O’Connor rendered deficient performance, even though he was
assuming that Mr. O’Connor pointed out to defendant that he
would be deported. (1 RT 73-76.) Mr. Mehr never spoke to Mr.
O’Connor. (1 RT 76-77.)
Defendant’s Contentions
Defendant

argued

that

Mr.

O’Connor

had

been

ineffective, by failing to properly advise him of the immigration
consequences of the plea and by failing to defend against them.
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(1 CT 33.) Defendant further argued that Mr. O’Connor’s
deficient performance prejudicially damaged his ability to
meaningfully understand and defend against the adverse
immigration consequences of the plea. (1 CT 34.)
Defendant claimed that Mr. O’Connor was deficient
because he failed to investigate and advise of the immigration
consequences of the plea, and failed to negotiate for a plea
without such consequences. (1 CT 39.) Defendant argued that
in 2003 criminal defense counsel had broad duties to do all
those things. (1 CT 40.) Defendant cited Soriano, supra, 194
Cal.App.3d 1470 and Barocio, supra, 216 Cal.App.3d 99, and
included a declaration by attorney Michael K. Mehr, as well as
excerpts from practice guides. (1 CT 40-45, 63-73, 168-145; 1
RT 22.)
Relying on People v. Martinez (2013) 57 Cal.4th 555, a
case interpreting the prejudice requirement of motions under
section 1016.5, defendant argued that he could show prejudice
by establishing a reasonable probability that he would not have
pled guilty, and that he did not need to show that he would
have achieved a more favorable outcome or that he would have
gone to trial. (1 CT 45-46.) He further argued that his family
connections in the United States corroborated his assertion
that he would not have accepted a plea agreement that resulted
in deportation. (1 CT 46-47.) Relying on the amount of
methamphetamine he possessed, his youth, and Mr. Mehr’s
declaration, defendant argued that an “immigration neutral
plea” was “reasonably probable.” (1 CT 47.) Defendant argued
that the section 1016.5 immigration advisal on the plea form
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did not preclude relief, even with Mr. O’Connor’s alterations.
(1 CT 47-49.)
After Lee, supra, 137 S.Ct. 1958 was decided, defendant
argued that he could still show prejudice, even if his chances
at trial were slim. (1 CT 271.) Defendant also argued that his
strong ties to the United States corroborated his claim that he
would not have pled guilty. (1 CT 272.)
Defendant argued that Resendiz, supra, 25 Cal.4th 230
was not controlling, and that the passage the People were
relying on was dictum. (1 RT 4-5, 21-22.) Under People v.
Patterson (2017) 2 Cal.5th 885, a section 1016.5 warning from
the court did not preclude an ineffectiveness claim. (1 RT 6-8.)
Defendant argued that laches should not apply, because there
was no procedural vehicle for defendant to raise his claim, prior
to the enactment of section 1473.7. (1 RT 14.)
The People’s Contentions
The People’s initial opposition argued that in 2003,
criminal defense counsel had no duty to research immigration
law or give advice regarding it. (1 CT 226-229.) The People
relied on Resendiz, supra, 25 Cal.4th 230, 249-250, wherein
the California Supreme Court declined to impose such a duty
on criminal defense counsel, despite being urged to. (1 CT 228.)
Practice guides, even reputable ones, cannot overrule the
Supreme Court. (1 RT 19.) A reasonable criminal defense
attorney in 2003 should have been able to rely on Resendiz.
(1 RT 19.) The duty to give advice related to deportation was
created by Padilla v. Kentucky (2010) 559 U.S. 356 (Padilla),
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seven years after defendant’s plea, and Padilla is not
retroactive. (1 CT 226-227.)
The

People

further

argued

that

Mr.

O’Connor’s

modification of the immigration advisal on the plea form,
specifically the change of “may” to “will,” showed that
defendant was in fact informed of the deportation consequence
of conviction. (1 CT 225, 236; 1 RT 20, 2 RT 353-355, 357.) The
People noted that under Padilla, supra, 559 U.S. at p. 369,
criminal defense counsel have a limited duty, and need not
know the ins and outs of immigration law. (2 RT 355-356.)
The People argued that defendant had to show prejudice
as measured by Resendiz, supra, 25 Cal.4th 230, 253, which
was itself based on Hill v. Lockhart (1985) 474 U.S. 52. (1 CT
229-230, 1 RT 24-25.) Under those factors, defendant could
not show prejudice. (1 CT 230.) People v. Martinez, supra, 57
Cal.4th 555, relied upon by the defense, addressed prejudice
in the context of section 1016.5, not ineffectiveness, and
therefore did not apply. (1 CT 230-231.)
The People read Lee, supra, 137 S.Ct. 1958 differently
from defendant, noting that it used the go-to-trial formulation
for prejudice from Hill v. Lockhart. (1 CT 277-279; 2 RT 358.)
The People further argued that Lee was a case with many
unusual facts which were not present in this case: unlike in
Lee, defendant testified that he never brought up immigration
with Mr. O’Connor; unlike in Lee, defendant was accurately
advised that he would be deported; and unlike in Lee, the
advisal on the plea form was strengthened by Mr. O’Connor,
rather than undermined. (2 RT 358.) Most importantly, in Lee
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the defendant was able to establish that his most important
consideration

was

avoiding

deportation;

in

this

case,

defendant’s most important consideration was avoiding prison.
(2 RT 358.)
The People raised the affirmative defense of laches, due
to Mr. O’Connor’s lack of memory about the case, which
prejudiced the People’s ability to defend the case, as did the
lack of a plea transcript. (1 CT 232, 2 RT 353.) The People also
objected to a number of the exhibits that were attached to
defendant’s motion, and expressly waived objection to others.
(1 CT 232-236.)
The People distinguished People v. Patterson, supra,
2 Cal.5th 885 by noting that it concerned a timely motion to
withdraw a plea, and that such motions are evaluated by
different standards. (1 RT 15.)
The Court’s Ruling
The court provided a written ruling 13 granting the motion
to vacate. (2 CT 550-562, 2 RT 366.) Defendant then withdrew
his guilty plea. 14 (2 RT 371-372.)
The Court’s Factual Findings
The court found that the interactions between defendant
and Mr. O’Connor were limited. (2 CT 552.) The court opined

The ruling in the record is updated with several
typographical corrections. (See 2 RT 366-367.)
14
The People requested a stay pending appeal, which was
granted. (2 CT 574.)
13
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that the drug sales case involved a small amount of
methamphetamine, and that defendant had no criminal record
prior to his 2003 conviction. 15 (2 CT 558.)
The court expressed confusion about the first offer
presented to defendant, of “two-three years.” (2 CT 558.) As to
both offers, the court criticized Mr. O’Connor for “merely
act[ing] as a conduit” for the District Attorney’s offers. (2 CT
558.) In the court’s eyes, the first meeting between Mr.
O’Connor and defendant supported the defense assertion that
Mr. O’Connor did not have meaningful discussions about the
case or the ramifications of the guilty plea. (2 CT 558.) The
court observed that sometimes a defendant will complete a plea
form but not understand it. (2 CT 559.)
The court chastised Mr. O’Connor for not being present
for the arraignment on the information and for the sentencing
hearing, and concluded that “Mr. O’Connor failed to attend to
the needs of his client at those critical junctures.” (2 CT 559,
original bold omitted.)
The court viewed the results of defendant’s plea as

(2 CT 559.)

complete darkness and devastation
compared to the maximum possible
prison time he could face if he decided
to go to trial and [sic] found guilty on all
charges.

Because of that, the court credited defendant’s claim that
he would not have pled guilty, had Mr. O’Connor explained to

Defendant had a prior juvenile case which resulted in
informal probation. (1 CT 14.)
15
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him “the disastrous immigration consequences that certainly
and absolutely awaited him after the plea…” (2 CT 559.) In the
court’s view, defendant’s acceptance of the plea showed that he
wished to remain in the United States. (2 CT 560.) The court
recalled that Mr. O’Connor testified that defendant wished to
be with his family. 16 (2 CT 560.)
The court did not believe that inconsistencies in
defendant’s testimony were sufficient to raise doubt about his
truthfulness. (2 CT 560.) The court further noted that both
defendant and Mr. O’Connor suffered from lack of recollection.
(2 CT 560.)
The court concluded:

(2 CT 561.)

The absence of evidence of Mr.
O’Connor’s
explaining
the
full
immigration consequences to
the inability to recollect what he did
with his client regarding immigration
consequences put
squarely
within the parameters of PC 1473.7.
Novoa did not plead guilty with a
meaningful understanding and a
knowing acceptance of the actual and
potential
adverse
immigration
consequences of his plea.

The Court’s Legal Analysis
The court agreed with both parties that effective
assistance of counsel was at the crux of the matter. (2 CT 561.)

The People have not been able to find that assertion in
Mr. O’Connor’s testimony.
16
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The court adopted defendant’s position that Mr. Mehr
articulated the prevailing standard of practice for criminal
defense attorneys. (2 CT 562.) The court appeared to view Lee,
supra, 137 S.Ct. 1958 as supporting this view. (2 CT 562.) The
court did not address Padilla, supra, 559 U.S. 356 or Resendiz,
supra, 25 Cal.4th 230.
The court viewed prejudice as being governed by Lee,
supra, 137 S.Ct. 1958, and that risking trial can be a rational
choice for a defendant facing deportation. (2 CT 561.) However,
the court did not address the significant factual differences
between Lee and this case.
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ARGUMENT
The trial court granted defendant’s motion to vacate,
brought pursuant to section 1473.7, subdivision (a)(1). The
court found that there had been ineffective assistance of
counsel. But counsel did not perform deficiently, and
defendant did not show prejudice. The court erred.
There were several other flaws in the court’s analysis. It
criticized

Mr.

O’Connor

for

not

being

present at

the

arraignment on the information or the sentencing (2 CT 559),
but neither of those hearings had any relevance to advice given
during defendant’s guilty plea. The court found fault with Mr.
O’Connor for “merely” acting as a conduit for the District
Attorney’s offers. (2 CT 558.) But Mr. O’Connor had a duty to
convey favorable offers from the prosecution. (Missouri v. Frye
(2012) 566 U.S. 134, 145.) Moreover, defendant’s own
testimony established that Mr. O’Connor secured a more
favorable 180-day jail term, rather than the original offer of
several years in prison. (1 RT 142-144, 146, 160-161.)
The court erred when it characterized the plea as
resulting in complete darkness and devastation “compared to”
the maximum possible prison time after trial and conviction on
all charges. (2 CT 559.) Had defendant been convicted of all
charges at trial, he would have faced the same deportation
consequences, plus the possibility of greater time in custody.
(See Resendiz, supra, 25 Cal.4th at p. 254 [observing that
conviction at trial leads to same immigration consequences as
a guilty plea to the same offense].)
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I.
THE LOWER COURT ERRED WHEN IT HELD COUNSEL TO
A DUTY THE LAW DID NOT REQUIRE
This case is complicated by the lack of memory on the
part of the relevant parties: defendant and Mr. O’Connor.
However, one fact is incontrovertible, from the court’s own
records: Mr. O’Connor changed the standard immigration
advisal on the plea form to warn defendant that as a result of
the plea and conviction, he “will” be deported, excluded from
admission, “and” denied naturalization. (1 CT 8.)
There is no suggestion that Mr. O’Connor gave different
advice from what is contained in that modified advisal. This is
not a case like Resendiz, supra, 25 Cal.4th 230, or Lee, supra,
137 S.Ct. 1958 where a criminal defense attorney gave
affirmatively inaccurate advice. The modified immigration
advisal was entirely correct; Mr. O’Connor never told defendant
that he would not be deported as a result of this conviction.
The question posed is whether a criminal defense
attorney in 2003 had a duty to give additional immigration
advice, beyond what was contained in that modified advisal.
He did not. In 2003, criminal defense counsel had no
affirmative duty to give any immigration advice at all, only a
duty to avoid giving incorrect advice. The trial court erred as a
matter of law when it applied a different standard.
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A.

Today, Padilla Sets the Standard for Criminal

Defense Counsel’s Duty
The United States Supreme Court decided Padilla, supra,
559 U.S. 356 in 2010, holding that the Sixth Amendment
imposes a duty on criminal defense counsel to advise
noncitizen defendants when a conviction will result in
deportability. Counsel’s only duty is to “inform her client
whether his plea carries a risk of deportation.” (Id. at p. 374,
emphasis added.)
Although the Court recognized that consideration of
deportation could be beneficial in the plea-bargaining process
(Padilla, supra, 559 U.S. at p. 373), it did not impose a duty on
counsel to pursue a specific course of action during
negotiations. This reflects the reality that avoiding deportation
consequences may well be

impossible

in some cases,

particularly the more serious ones. If a defendant is facing
considerable time in custody, for example, deportation may be
a minor or even irrelevant consideration.
The duty to inform comports with the principle that the
decision to plead guilty or go to trial is the defendant’s alone to
make (except in capital cases). (§ 1018; People v. Alfaro (2007)
41 Cal.4th 1277, 1298; see also Roe v. Flores-Ortega (2000) 528
U.S. 470, 785 [“…the decision whether to plead guilty (i.e.,
waive trial) rested with the defendant…”].) An informed
defendant may decide what weight, if any, to place on the
possible

deportation

consequence

of

a

proposed

plea

agreement. For example, a defendant could decide that
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deportation, followed by liberty in their home country, is
preferable to extended incarceration in the United States.
The duty to inform also recognizes that criminal defense
counsel does not have the power to choose what charges the
People bring, and cannot unilaterally amend the charges or
eliminate inconvenient facts (such as the name of a drug being
possessed for sale). It is also consistent with the broader
recognition that every case is different, and even detailed rules
cannot encompass the complexity of criminal defense counsel’s
task. (Strickland v. Washington (1984) 466 U.S. 668, 688-698
(Strickland).)
The duty to inform is limited. Responding to concerns
raised in the concurring opinion of Justice Alito, the majority
of the Court acknowledged that immigration law can be
complex, and that when the deportation consequence of a
particular plea is unclear or uncertain, simply informing a
defendant that the criminal charges “may carry a risk of
adverse immigration consequences” is sufficient. (Padilla,
supra, 559 U.S. at p. 369.) Conversely, when the deportation
consequence is “truly clear” then the duty to correctly inform
is as well. (Ibid.)
In this case, Mr. O’Connor’s advice conformed to the duty
later established by Padilla. Despite the passage of time,
destruction of transcripts, and loss of memory, the plea form
preserved the warning that defendant was given at the time of
his plea: that deportation “will” result. (1 CT 8.) This informed
defendant of the deportation consequence of his plea, seven
years before Padilla so required.
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B.

California Law Did Not and Does Not Impose a Higher

Duty Than Padilla
Padilla

sets

the

standard

for

defense

counsel’s

representation, from March 31, 2010, onwards. It announced
a “new rule,” and is not retroactive. (Chaidez v. United States
(2013) 568 U.S. 342 (Chaidez).)
Prior to Padilla, the lower state and federal courts were
almost unanimous in concluding that the Sixth Amendment
“does not require attorneys to inform their clients of a
conviction’s collateral consequences, including deportation.”
(Chaidez, supra, 586 U.S. at p. 350.) It was one of the most
widely-recognized rules of American law that criminal defense
counsel did not need to advise a defendant about the collateral
consequences of a plea. (Id. at p. 351; quoting Chin & Holmes,
Effective Assistance of Counsel and the Consequences of Guilty
Pleas (2002) 87 Cornell L.Rev. 697, 706.) The exceptions were
Colorado and New Mexico, whose courts held that the Sixth
Amendment required advice about the collateral consequence
of deportation. (Chaidez, at p. 351, fn. 9.)
The prevailing rule in California was articulated in 2001
in Resendiz, supra, 25 Cal.4th 230. Resendiz held the
prevailing pre-Padilla view that immigration consequences are
“collateral” in nature. (Id. at p. 242, lead opn. of Werdegar, J.;
quoting People v. Superior Court (Zamudio), supra, 23 Cal.4th
183, 198.) However, in Resendiz, counsel erroneously told his
client that the conviction would create no problems with
immigration, other than ineligibility for naturalization. (Id. at
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p. 251.) The Court held such affirmative misadvice constitutes
deficient performance. (Id. at p. 253.)
The Court was urged to announce a broader rule, but
declined to do so. The three-Justice lead opinion explained:
Petitioner and amici curiae strenuously
urge us to declare that trial counsel's
performance in advising petitioner
about
his
guilty
plea
was
constitutionally
deficient
simply
because counsel failed to investigate the
likely immigration consequences. We
are not persuaded that the Sixth
Amendment
imposes
a
blanket
obligation on defense counsel, when
advising
pleading
defendants,
to
investigate immigration consequences
or research immigration law.
(Resendiz, supra, 25 Cal.4th at pp. 249-250.) The Court then
noted that because the mere failure to investigate was not
alleged, it was not squarely presented. (Id. at p. 250.)
The three concurring and dissenting Justices went
further, opining that counsel had no duty to give immigration
advice at all. (Resendiz, supra, 25 Cal.4th at pp. 259-261 [conc.
& dis. opn. of Brown, J.]) Only a single Justice would have held
that counsel had an affirmative duty to advise defendants
about the immigration consequences of a conviction. (Id. at p.
255 [conc. & dis. opn. of Mosk, J.])
The three separate opinions in Resendiz show that in
2001 there was not widespread agreement that criminal
defense counsel had an affirmative duty to advise defendants
about immigration consequences. To the contrary, only one
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Justice was of that view; three were unpersuaded that such a
duty existed, and three more said outright that it did not.
The trial court took a different view, at the urging of
defendant and Mr. Mehr, holding that counsel’s duty was
established by Soriano, supra, 194 Cal.App.3d 1470; Barocio,
supra, 216 Cal.App.3d 99; and Bautista, supra, Cal.App.4th
229; as well as various practice guides. (2 CT 562.) Yet to the
extent these cases contain duties that the California Supreme
Court refused to impose, the court erred in following them,
rather than Resendiz. (Auto Equity Sales, Inc. v. Superior Court
(1962) 57 Cal.2d 450.)
The recent case of People v. Landaverde (Feb. 7, 2018,
B282107) ___ Cal.App.5th ___ [228 Cal.Rptr.3d 862] addressed
the three cases relied upon by Mr. Mehr and defendant
(Soriano, Barocio, and Bautista), and found that they did not
establish a pre-Padilla, independent duty to advise defendants
of immigration consequences. (At pp. 11-13. 17) Landaverde
distinguished each case, and concluded that trial counsel had
no pre-Padilla duty to research and advise defendant of the
immigration consequences of his plea. (Id. at p. 13.)
Mr. O’Connor’s representation was consistent with the
later-established Sixth Amendment duty to inform. California
law imposed no higher duty, and the trial court erred when it
ruled otherwise.

As pagination in the California Appellate Reports is not
yet available, the pagination of the slip opinion is used instead.
17
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II.
THE LOWER COURT ERRED WHEN IT FOUND THAT
DEFENDANT HAD SHOWN PREJUDICE
The trial court correctly consulted Lee, supra, 137 S.Ct.
1958 for the appropriate prejudice standard. (2 CT 561.)
However, the court misconstrued it and failed to apply it
properly to the facts of this case.
In Lee, there was overwhelming evidence that deportation
was “the determinative issue” in Lee’s decision whether to
accept the plea agreement. (Supra, 137 S.Ct. at p. 1963.) That
is not the case here.
A.

Lee Sets a Very High Bar for Defendants Who Plead

Guilty to Show Prejudice
Lee

concerned

a

lawful

permanent

resident

who

distributed illegal drugs. (Supra, 137 S.Ct. at p. 1963.) Lee pled
guilty to possession of ecstasy with intent to distribute it, after
receiving incorrect assurances from his attorney that he would
not be deported as a result. (Ibid.)
Due to counsel’s clearly-erroneous advice in Lee,
deficient performance was uncontested, leaving prejudice as
the only issue in play. (Supra, 137 S.Ct. at p. 1964.) The Court
reiterated

its

familiar

prejudice

test

when

deficient

performance leads to a guilty plea: a reasonable probability
that, but for counsel’s error, defendant would have insisted on
going to trial, instead of pleading guilty. (Id. at p. 1965; citing
Hill v. Lockhart, supra, 474 U.S. 52.)
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The evidence of Lee’s guilt was overwhelming, and his
prospects at trial were grim. (Lee, supra, 137 S.Ct. at pp. 1963,
1964, 1965.) Despite that, the Court held that he could still
show prejudice; it declined to adopt a per se rule that a clearlyguilty defendant could never show prejudice. (Id. at pp. 19661967.)
Yet the Court noted that, as a general matter, a defendant
with no realistic defense would not be able to show prejudice
from accepting a guilty plea. (Lee, supra, 137 S.Ct. at p. 1966.)
A defendant’s prospects at trial are relevant to their decision to
accept a plea deal, particularly where the defendant has no
plausible chance at acquittal. (Ibid.)
Lee was an unusual case, however. (Lee, supra, 137 S.Ct.
at p. 1967.) There was abundant evidence that deportation was
“the determinative issue” in Lee’s decision whether to accept
the plea deal. (Ibid.) Lee repeatedly asked his attorney about
the deportation consequences of the proceedings; both Lee and
his trial counsel testified that Lee would have gone to trial, had
Lee known that the conviction would make him deportable. (Id.
at pp. 1967-1968.) The plea began to fall apart when the trial
court mentioned deportation, and it only got back on track
when Lee’s attorney explicitly undermined the court’s warning.
(Id. at p. 1968.)
The Court reiterated that ineffective assistance of counsel
is difficult to show, and that the societal interest in the finality
of convictions has special force when it is the result of a guilty
plea. (Lee, supra, 137 S.Ct. at p. 1967; quoting Padilla, supra,
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559 U.S. 356, 371; and United States v. Timmreck (1979) 441
U.S. 780, 784.) The Court cautioned:
Courts should not upset a plea solely
because of post hoc assertions from a
defendant about how he would have
pleaded
but
for
his
attorney’s
deficiencies. Judges should instead look
to
contemporaneous
evidence
to
substantiate a defendant’s expressed
preferences.
(Lee, supra, 137 S.Ct. at p. 1967, original italics.)
Lee showed prejudice because there was “substantial and
uncontroverted evidence” that he would not have accepted the
plea, had he known that it would lead to deportation. (Lee,
supra, 137 S.Ct. at p. 1969.) The same is not true in this case.
B.

In This Case, There Was Little Contemporaneous

Evidence that Deportation Was of Particular Importance to
Defendant
In Lee, it was abundantly clear that deportation mattered
to the defendant. The facts here are very different.
Lee repeatedly asked what the deportation consequence
of the conviction would be. In this case, according to
defendant’s own testimony, he never told Mr. O’Connor what
his immigration status was, and never asked what the
immigration consequences of the conviction would be. (1 RT
161, 179.)
When

the

court

advised

Lee

of

the

deportation

consequence of his conviction, the plea was derailed until the
attorney specifically undermined the warning. Here, Mr.
O’Connor strengthened the court’s immigration warning by
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substituting the words “will” and “and.” (1 CT 8.) Defendant
confirmed that he had initialed that advisal, but claimed that
he did not read it, and had “skimmed” the plea form. (1 RT 148,
162-163, 183, 184, 190-191.)
In Lee, there was substantial and uncontroverted
evidence

that

deportation

was

Lee’s

most

important

consideration at the time of the plea. In this case, it is clear
that defendant’s most important consideration was avoiding
prison. (1 RT 160, 181, 202.) Defendant confirmed that the plea
form listed 180 days. (1 RT 183.) He did not bother reading the
rest of the form, “skimming” it instead.
The only evidence suggesting that immigration was an
issue at all at the time of the plea comes, ironically enough,
from Mr. O’Connor. He testified that his modification of the plea
form meant that immigration was an issue, and that he
explained that portion of the form. (1 RT 214-215.) But even
that does not show that immigration was an issue for
defendant at the time of the plea. Defendant’s own testimony
shows that it was not.
Under Lee, defendant did not show prejudice. He did not
show that deportation was of paramount importance to him at
the time of his plea. He did not show that he would have gone
to trial over it.
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III.
PENAL CODE SECTION 1473.7 MUST BE NARROWLYCONSTRUED, IN ACCORD WITH ITS OWN LANGUAGE AND
TO PRESERVE ITS CONSTITUTIONALITY
Subdivision

(a)(1)

of

section

1473.7

provides

an

extraordinary remedy: vacatur of a final conviction of a
factually-guilty defendant, based on a collateral consequence
of conviction related to immigration. It must be brought with
diligence,

measured

from

notice

from

the

immigration

authorities that the conviction will form the basis for removal,
or from the date a deportation order becomes final. (§ 1473.7,
subd. (b).)
A.

The

Statute’s

Own

Terms

Require

a

Narrow

Construction
Subdivision (a)(1) of section 1473.7 is not a model of clear
draftsmanship. It states that a person no longer in custody may
prosecute a motion to vacate a conviction or sentence if:
The conviction or sentence is legally
invalid due to a prejudicial error
damaging the moving party’s ability to
meaningfully
understand,
defend
against, or knowingly accept the actual
or potential adverse immigration
consequences of a plea of guilty or nolo
contendere.
(§ 1473.7, subd. (a)(1).)
The two published cases addressing this provision,
Landaverde, supra, 228 Cal.Rptr.3d 862 and People v. Perez
(2018) 19 Cal.App.5th 818 (Perez) both address retroactivity,
but neither delves into the statutory language quoted above.
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1.

The Terms “Legally Invalid” and “Prejudicial

Error” Show That a Sixth Amendment Violation Is
Required for Relief
Two phrases in subdivision (a)(1) show that relief should
only apply if a Sixth Amendment violation has been shown.
The term “legally invalid” is most commonly encountered
when

discussing

legally

invalid

theories

of

liability—a

construction that clearly does not apply here. (See e.g. People
v. Nguyen (2015) 61 Cal.4th 1015, 1046.) However, the term
“legally invalid” has also been used to refer to convictions
obtained in violation of the Sixth Amendment. (See Loper v.
Beto (1972) 405 U.S. 473, 481 [a felony conviction in violation
of Gideon 18 is invalid].)
Ineffective assistance of counsel requires that counsel’s
errors were “so serious that counsel was not functioning as the
‘counsel’ guaranteed the defendant by the Sixth Amendment,”
plus resulting prejudice to defendant. (Strickland, supra, 466
U.S. 668, 687.) The use of the term “legally invalid” reasonably
refers to a violation of the Sixth Amendment, not any legal
error. This is confirmed by the second term employed by the
statute, “prejudicial error,” which recounts the two prongs of
the test for ineffective assistance of counsel. (Ibid.; Padilla,
supra, 559 U.S. at p. 369.)

18

Gideon v. Wainwright (1963) 372 U.S. 335.
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2.

Deportation Is the Only Relevant Immigration

Consequence
Subdivision (a)(1) of section 1473.7 speaks of prejudicial
error, which it couches in the context of “actual or potential
adverse immigration consequences.” But while the range of
possible immigration consequences is broad, deportation is the
only relevant one.
Padilla, supra, 559 U.S. 356 did not require criminal
defense counsel to give advice regarding the vast range of
possible immigration consequences. Rather, the Court held
that deportation was “unique” and particularly severe. (Id. at
p. 365.) The Court repeated its view of the special nature of
deportation in Chaidez, supra, 568 U.S. 342, 355-356.
Because deportation is the only immigration consequence that
counsel must inform a defendant of, it is the only consequence
that can lead to a Sixth Amendment violation.
The drafters of section 1473.7 appeared to recognize this
in subdivision (b), governing diligence, which is explicitly
couched in terms of “removal,” a synonym for deportation. (See
8 U.S.C. § 1227(a).)
B.

A

Broader

Construction

Would

Violate

Equal

Protection
The

Equal

Protection

Clause

of

the

Fourteenth

Amendment of the United States Constitution protects citizens
of the United States, as well as foreign citizens who lawfully
reside here. (Graham v. Richardson (1971) 403 U.S. 365.) As
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citizens cannot be deported, the relief in section 1473.7,
subdivision (a)(1) is necessarily unavailable to them.
An out-of-custody citizen who wishes to pursue vacatur
of a final conviction must proceed under subdivision (a)(2),
which requires newly-discovered evidence of actual innocence.
A factually-guilty citizen is thus ineligible for vacatur, while a
factually-guilty noncitizen may obtain relief.
To avoid violating the Equal Protection Clause, as well as
its cognate in the California Constitution (Art. I, § 7), relief
under section 1473.7, subdivision (a)(1) must be restricted to
the one situation where Padilla held that defense counsel has
a different duty to noncitizen clients: deportation.
IV.
THE LOWER COURT’S FACTUAL FINDINGS WERE NOT
SUPPORTED BY SUBSTANTIAL EVIDENCE
When a lower court’s findings of fact are supported by
substantial evidence, they cannot be disturbed on appeal.
(Rulofson v. Billings (1903) 140 Cal. 452, 461.) “But those
findings must themselves be based upon legal and admissible
evidence.” (Ibid.) Incompetent evidence may only support a
factual finding if it was not objected to. (Parsons v. Easton
(1921) 184 Cal. 764, 769; In re Tracy Z. (1987) 195 Cal.App.3d
107, 113.)
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A.

The Court Erred When It Shifted the Burden of Proof

to the People
Subdivision (e)(1) of section 1473.7 clearly places the
burden of proof on the moving party.
In its ruling, the trial court focused on “[t]he absence of
evidence” that Mr. O’Connor explained the “full immigration
consequences” to defendant. (2 CT 561.) But the absence of
evidence is not affirmative proof. Defendant bears the burden
of showing, affirmatively, that Mr. O’Connor did not inform him
of the deportation consequence of conviction. If there is an
“absence of evidence,” then defendant has not met his burden.
The court’s ruling does not explain what is meant by “full
immigration consequences.” Mr. O’Connor was not required to
give advice about all possible immigration consequences. More
to the point, the court did not expressly find that Mr. O’Connor
failed to inform defendant of the one critical immigration
consequence: deportation. The plea form makes it clear that
defendant was in fact advised.
B.

The Court Erred When It Limited Cross-Examination

of Defendant
The People attempted to cross-examine defendant about
the facts of his offense, but defendant’s counsel invoked the
Fifth Amendment on his behalf. (1 RT 163-165, 170-175.) The
People argued that defendant no longer had Fifth Amendment
rights in his long-final case, and further argued that under Lee,
supra, 137 S.Ct. 1958, defendant’s chances at trial were
relevant. (1 RT 163-164.)
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It is axiomatic that by choosing to testify, defendant
waived any right he may have had not to. (People v. De Georgio
(1960) 185 Cal.App.2d 413, 421.)
It is also well-established that when a defendant chooses
to testify, they may not then invoke the privilege against selfincrimination on related matters. (Michell v. United States
(1999) 526 U.S. 314, 321-322.) The scope of the waiver is
determined by the scope of relevant cross-examination. (Id. at
p. 321; quoting Brown v. United States (1958) 356 U.S. 148,
154-155.)
When a defendant chooses to testify, the scope of crossexamination “is generally broad.” (People v. Chatman (2006) 38
Cal.4th 344, 382.)
When a defendant voluntarily testifies,
the district attorney may fully amplify
his testimony by inquiring into the facts
and circumstances surrounding his
assertions, or by introducing evidence
through
cross-examination
which
explains or refutes his statements or the
inferences which may necessarily be
drawn from them.
(People v. Cooper (1991) 53 Cal.3d 771, 822.)
Defendant testified about his decision-making in 2003
when considering the People’s second plea offer, and testified
that he would have made a different decision, had he better
understood the immigration consequences of his plea. (1 RT
153.) Defendant testified about his family ties and intentions,
to show the factors that were supposedly influencing his
decision. (1 RT 149, 151, 158-159.)
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But as the High Court observed in Lee, supra, 137 S.Ct.
at p. 1966, “defendants obviously weigh their prospects at trial
in deciding whether to accept a plea.” The Court further noted
that when a defendant has no plausible chance of an acquittal
at trial, it is highly likely that they will accept a plea offer. (Ibid.)
The court limited the People’s cross-examination to
asking defendant if he knew what was in the police reports; the
People were not permitted to ask defendant about his own
recollection of the offenses. (1 RT 175.) Defendant did not write
the police reports, nor had he recently read them. (1 RT 163.)
His memory of the reports was consequentially minimal. (1 RT
175-176.) This was not a sufficient substitute for proper crossexamination, which would have focused on defendant’s own
memories, not his memories of what someone else wrote.
The court has discretion to confine cross-examination to
relevant evidence. (People v. Thompson (1982) 133 Cal.App.3d
419, 428.) Reversal is warranted when the court’s decision is
an abuse of that discretion. (Id. at p. 429.)
Defendant was permitted to testify as to factors that
could have led him to reject the plea offer. The People were not
permitted to inquire about the most important reason for him
to accept it: the facts of the criminal case. That restriction on
cross-examination was an abuse of discretion.
C.

The Court Erred When It Relied Upon the Testimony

of Mr. Mehr
Defendant presented the testimony of Mr. Michael K.
Mehr, an attorney specializing in the interaction of criminal
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and immigration law. (1 RT 33-100.) The People objected to
that testimony, but were overruled. (1 SCT 1-6, 1 RT 31-32.)
The court relied upon Mr. Mehr’s testimony when it
erroneously found that criminal defense counsel in 2003 had
broad immigration-related duties. (2 CT 562.)
There was no need for immigration expertise in this case.
The deportation consequences of the conviction were clear, and
were stipulated to by the People. (1 RT 48-51.) Where the
consequences are not clear, counsel’s duty is less. (Padilla,
supra, 559 U.S. at p. 369.) The logical corollary would be: if you
need an expert to explain it, then it is outside of what Padilla
requires.
1.

Expert Testimony on Questions of Law Is

Prohibited
Experts may not give opinion testimony on questions of
law. (Summers v. A.L. Gilbert Co. (1999) 69 Cal.App.4th 1155,
1178 (Summers).) Similarly, “[t]he manner in which the law
should apply to particular facts is a legal question and is not
subject to expert opinion.” (Ferreira v. Workmen's Comp.
Appeals Bd. (1974) 38 Cal.App.3d 120, 126 (Ferreira).)
It is unnecessary to have legal experts testify, because
each courtroom already has one: the judge. (Burkhart v.
Washington Metropolitan Area Transit Authority (D.C. Cir. 1997)
112 F.3d 1207, 1213.) When “experts” testify as to their
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understanding of the law, there is the danger that their
opinions are “plainly erroneous.” 19 (Ibid.)
The danger posed by improper experts is not limited to
testimony before juries; Ferreira, supra, 38 Cal.App.3d 120
involved an order of the Workmen’s Compensation Appeals
Board. Improper expert opinion is not substantial evidence. (Id.
at pp. 125-126.)
2.

Mr. Mehr’s Testimony Was Improper

Mr. Mehr gave his opinion on several areas, such as
criminal defense counsel’s duty to a client (1 RT 58-63) and
negotiation strategies that he believed Mr. O’Connor should
have pursued (1 RT 72-80). Most critically, Mr. Mehr opined
that Mr. O’Connor had rendered deficient performance. (1 RT
73-76.)
All three of these areas were improper. Defense counsel’s
duty is a question of law, and not a proper subject of expert
opinion. (Summers, supra, 69 Cal.App.4th 1155.) How Mr.
O’Connor should have negotiated the case is the application of
Mr. Mehr’s opinion of the law to the facts of the case, and also
not the proper subject of legal opinion. (Ferreira, supra, 38
Cal.App.3d at p. 126.) Mr. Mehr’s opinion that Mr. O’Connor
rendered deficient performance was improper for the same
reason.

Mr. Mehr’s opinion falls within this category, as it
exceeds what has been set out in Padilla and Resendiz, as
discussed ante.
19
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Mr. Mehr’s opinion was not substantial evidence.
(Ferreira, supra, 38 Cal.App.3d at pp. 125-126.) The lower
court erred in admitting it, and in relying on it.
V.
THE PEOPLE WERE PREJUDICED BY DEFENDANT’S
DELAY, AND LACHES SHOULD APPLY
Separate from diligence, laches is an affirmative defense
which requires unreasonable delay by a moving party plus
either acquiescence by the moving party or prejudice to the
defending party. (Miller v. Eisenhower Medical Center (1980) 27
Cal.3d 614, 624; Conti v. Board of Civil Service Commissioners
(1969) 1 Cal.3d 351, 361.)
Laches is a defense that applies to statutory motions to
vacate (People v. Superior Court (Zamudio), supra, 23 Cal.4th
183, 204 [§ 1016.5]), petitions for the writ of error coram nobis
(People v. Tapia (1964) 231 Cal.App.2d 320, 322), and petitions
for the writ of habeas corpus (Douglas, supra, 200 Cal.App.4th
236, 245).
A.

Defendant’s Delay Was Unreasonable
Defendant entered his plea in 2003, but brought his

motion in 2017. Although section 1473.7 was not operative
until 2017, defendant had other vehicles to raise these issues
prior to then. At sentencing in 2003, defendant was placed on
probation for three years. (1 CT 23-24.) He had six months from
then to move to withdraw his plea, under section 1018. (See
People v. Superior Court (Giron) (1974) 11 Cal.3d 793
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[deportability may be grounds to withdraw plea].) He could also
have sought habeas corpus relief during his three-year
probationary term. (Resendiz, supra, 25 Cal.4th 230; In re
Wessley W. (1981) 125 Cal.App.3d 240, 403 [probation is
constructive custody].) Even crediting defendant’s claim that
he did not bother to read the plea form at the time of his guilty
plea, he still had three years to discover the immigration
advisal on it, warning him that deportation “will” result.
B.

The People Have Been Prejudiced
Defendant’s delay made it difficult for the People to

defend against the motion. (2 RT 352-354.)
The People’s key witness, Mr. O’Connor, could not
remember the case. (1 RT 213, 227, 236; 2 RT 249.) Although
he would have taken notes, they were not in his file when it
was retrieved from storage. 20 (1 RT 223, 2 RT 264-265.)
The hearing where defendant pled guilty was reported.
(1 CT 10.) But fourteen years later, those transcripts were no
longer available (see Gov. Code, § 69955, subd. (b)). (1 RT 203204.) Those transcripts would have established whether or not
Judge Skropos called defendant’s attention to the modified
immigration advisal, whether he gave defendant a separate oral
warning about deportation, whether he asked defendant if he
read and understood the plea form, and what responses
defendant made to these queries.

20

The People no longer had their own file. (1 RT 32-33.)
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CONCLUSION
In 2003, criminal defense counsel in California had no
duty to give immigration advice—Resendiz cannot reasonably
be read any other way. That was the state of the law across
most of the United States at the time, and defense counsel only
gained additional duties in 2010, when the United States
Supreme Court decided Padilla. Still, Mr. O’Connor accurately
informed defendant that the conviction would make him
deportable; the alteration to the plea form indisputably shows
it. The trial court erred when it found that counsel’s duties
were greater and had not been met.
Even if there had been a higher duty, defendant did not
show prejudice. There was no evidence that he placed a high
value on avoiding deportation at the time of his plea; to the
contrary, his goal was to avoid prison, and Mr. O’Connor
negotiated the case accordingly.
The People respectfully request that the trial court’s grant
of the motion to vacate be reversed, and the judgment of
conviction be reinstated.
Done this fourteenth day of March, 2018, at San
Bernardino, California.
Respectfully submitted,
MICHAEL A. RAMOS,
District Attorney,
/s/
BRENT J. SCHULTZE,
Deputy District Attorney,
Appellate Services Unit.
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CERTIFICATE OF COMPLIANCE
I certify that the attached APPELLANT’S OPENING BRIEF
uses a 13-point font, Bookman Old Style typeface, and
contains 11,338 words.
Done this fourteenth day of March, 2018, at San
Bernardino, California.
Respectfully submitted,
MICHAEL A. RAMOS,
District Attorney,
/s/
BRENT J. SCHULTZE,
Deputy District Attorney,
Appellate Services Unit.
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SAN BERNARDINO COUNTY
OFFICE OF THE DISTRICT ATTORNEY
PROOF OF SERVICE BY UNITED STATES MAIL
STATE OF CALIFORNIA
COUNTY OF SAN BERNARDINO

ss.

People v
)

Brent J. Schultze says:
That I am a citizen of the United States and employed in San
Bernardino County, over eighteen years of age and not a party to the
within action; that my business address is 303 W. Third Street, Fifth
Floor, San Bernardino, CA, 92415-0511.
That I am readily familiar with the business’ practice for
collection and processing of correspondence for mailing with the
United States Postal Service. Correspondence would be deposited
with the United States Postal Service that same day in the ordinary
course of business.
That on March 14, 2018, I served the within:
APPELLANT’S OPENING BRIEF
on interested parties by depositing a copy thereof, enclosed in
a sealed envelope for collection and mailing on that date following
ordinary business practice at 777 E. Rialto Avenue, San Bernardino,
CA, 92415, addressed as follows:
Anne Lai
UC Irvine School of Law Immigrant Rights Clinic
P.O. Box 5479
Irvine, CA, 92616

San Bernardino Superior Court
For Hon. John Nguyen
8303 Haven Avenue
Rancho Cucamonga, CA, 91730

I certify under penalty of perjury that the foregoing is true and
correct, and that this declaration was executed at San Bernardino,
California, on March 14, 2018.
/s/
Brent J. Schultze
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT
DIVISION TWO
PEOPLE OF THE STATE OF CALIFORNIA, )
)
Plaintiff and Respondent,
)
) Court of Appeal
v.
) No. NUMBER
)
APPELLANT,
) Superior Court
) No. NUMBER
Defendant and Appellant.
)
)
Appeal From The Judgment Of The Superior Court, County of Los Angeles
The Honorable JUDGE, Judge
APPLICATION TO FILE APPELLANT’S MOTION FOR
AUTHORIZATION TO INCUR ADDITIONAL COSTS AND
EXPENSES UNDER SEAL

LAW FIRM OF
HELEN SIMKINS IRZA
HELEN S. IRZA (SBN 190680)
3525A Del Mar Heights Rd. #216
San Diego, CA 92130
Telephone: (858) 366-2680
helenirza@gmail.com
Attorney for Appellant
APPELLANT

APPLICATION TO FILE APPELLANT’S MOTION FOR
AUTHORIZATION TO INCUR ADDITIONAL COSTS AND
EXPENSES UNDER SEAL
Appellant APPELLANT respectfully requests that the Court file
the accompanying motion for authorization to incur additional costs and
expenses under seal. The motion requests authorization to incur expenses
above the amount that the California Appellate Project is authorized to
approve without application to the Court. The information that supports the
request, however, is privileged and/or confidential attorney work product
and consequently should not be disclosed to the public or to the prosecution
at this point in time.
MEMORANDUM OF POINTS AND AUTHORITIES
Pursuant to the requirements of the California Appellate Project,
appellant’s counsel asked CAP for authorization to incur certain costs and
expenses in conjunction with the representation of appellant. CAP
informed appellant’s counsel that the amount requested exceeds CAP’s
authorization limit. CAP accordingly directed appellant’s counsel to
request authorization from the Court. The information that supports
appellant’s request, however, is privileged information and/or confidential
attorney work product. (Declaration of Helen S. Irza, ¶¶ 1-5.) Appellant
has accordingly filed the motion for authorization to incur additional costs
and expenses conditionally under seal. (See California Rules of Court,
Rule 8.46, subdivision (3).)
Penal Code section 1054.6 provides, “Neither the defendant nor the
prosecuting attorney is required to disclose any materials or information
which are work product as defined in subdivision (a) of Section 2018.030

1

of the Code of Civil Procedure, or which are privileged pursuant to an
express statutory provision, or are privileged as provided by the
Constitution of the United States.” (Pen.Code, § 1054.6.) Courts are
authorized pursuant to Penal Code section 1054.6, subdivision (b), to make
any order necessary to protect such materials or information. (Pen.Code, §
1054.5, subd. (b); Izazaga v. Superior Court (1991) 54 Cal.3d 356, 383.)
Under this authority, courts have inherent discretion to allow documents to
be filed under seal in order to protect against the revelation of privileged
information and confidential attorney work product. (Garcia v. Superior
Court (2007) 42 Cal.4th 63, 71-72.)
Appellant requests that the Court accept the accompanying motion
for filing under seal. Appellant further requests that all court orders and
notices that refer to privileged information and/or confidential attorney
work product be served on appellant and the California Appellate Project
only.
Respectfully submitted,
Dated: July 3, 2013

LAW FIRM OF
HELEN SIMKINS IRZA

By:
Helen S. Irza
Attorney for Appellant
APPELLANT
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DECLARATION OF HELEN S. IRZA
I, Helen S. Irza, declare:
1. I am appointed counsel in People v. APPELLANT, California
Court of Appeal Case No. NUMBER.
2. On May 22, 2013, I asked Jim Uyeda, a staff attorney at the
California Appellate Project, for permission to incur additional costs
and expenses in conjunction with my representation of Mr.
APPELLANT.
3. On May 23, 2013, Mr. Uyeda informed me that the amount of
Mr. APPELLANT’s request is more than CAP is authorized to approve,
and, as a consequence, I should apply to the Court for authorization.
4. I was able to obtain the information and documentation that I
needed to support the motion last week, and I am filing the motion that I
prepared conditionally under seal.
5. As set forth in detail in my declaration in support of the
accompanying motion, the information that supports the request to incur
additional costs and expenses is privileged and/or attorney work
product.
I declare under penalty of perjury that the foregoing is true and
correct, and that this declaration was executed in San Diego, California, on
July 3, 2013.
.
HELEN S. IRZA
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[PROPOSED] ORDER
Appellant’s motion for authorization to incur additional costs and
expenses is ordered to be filed under seal.
IT IS SO ORDERED.

DATE:

.

.
Justice of the Court of Appeal
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT
DIVISION TWO
PEOPLE OF THE STATE OF CALIFORNIA, )
)
Plaintiff and Respondent,
)
) Court of Appeal
v.
) No. NUMBER
)
APPELLANT,
) Superior Court
) No. NUMBER
Defendant and Appellant.
)
)
Appeal From The Judgment Of The Superior Court, County of Los Angeles
The Honorable JUDGE, Judge
EX PARTE MOTION FOR AUTHORIZATION TO PAY THE COST
AND EXPENSE OF A MEDICAL EXPERT TO ASSIST WITH THE
INVESTIGATION AND PREPARATION OF A PETITION FOR
WRIT OF HABEAS CORPUS

LAW FIRM OF
HELEN SIMKINS IRZA
HELEN S. IRZA (SBN 190680)
3525A Del Mar Heights Rd. #216
San Diego, CA 92130
Telephone: (858) 366-2680
helenirza@gmail.com
Attorney for Appellant
APPELLANT

EX PARTE MOTION FOR AUTHORIZATION TO PAY THE COST
AND EXPENSE OF A MEDICAL EXPERT TO ASSIST WITH THE
INVESTIGATION AND PREPARATION OF A PETITION FOR
WRIT OF HABEAS CORPUS
Appellant APPELLANT respectfully requests authorization to
pay the costs and expenses that are needed to retain a neurosurgeon to assist
with the investigation and preparation of a companion writ of habeas
corpus in the instant pending appeal. The estimated amount that is
expected to be incurred is $4400, consisting of the following costs and
expenses:
 Initial medical record review: $1500.
 Telephone conference discussing the results of the medical
record review: $600.
 Preparation of an expert witness declaration in support of a
petition for writ of habeas corpus: $1500.
 Telephone conferences discussing the preparation of the
expert witness declaration: $800.
This motion is based on the record on appeal and the accompanying
memorandum of points and authorities and Declaration of Helen S. Irza
(“Irza Decl.”).
Respectfully submitted,
Dated: July 3, 2013

LAW FIRM OF
HELEN SIMKINS IRZA

By:
Helen S. Irza
Attorney for Appellant
APPELLANT

1

MEMORANDUM OF POINTS AND AUTHORITIES
Appellant’s court-appointed trial counsel stipulated at trial that
appellant personally caused the injured party in the instant case to become
“comatose due to brain injury.” As a consequence, appellant’s conviction
was subject to a five-year sentencing enhancement pursuant to Penal Code
section 12022.7, subdivision (b). Appellant’s trial counsel did this based on
hearsay statements in a police report and a pre-trial probation report with no
review of the injured party’s medical records by a medical expert or
consultation of any kind.
After trial, appellant obtained an expert opinion from an orthopedic
surgeon and alerted court-appointed appellate counsel about the opinion.
According to the orthopedic surgeon, the injured party in the instant case
was never in a coma. As set forth below, based on legal research and
further consultation with the orthopedic surgeon, a neurosurgeon is the
appropriate medical professional to review the injured party’s medical
records and provide an opinion about whether he was ever “comatose due
to brain injury.” Preliminary discussions with the neurosurgeon indicate
that the patient was never in a coma.
Pursuant to Penal Code section 1241, appellant requests that the
Court authorize the expenditure of up to $4400 in expert witness fees by his
appellate counsel. Up to $2200 will be used to retain Dr. Frederic L.
Edelman to review the patient’s medical records and provide a preliminary
oral opinion as to whether the patient was ever “comatose due to brain
injury.” If the oral opinion is favorable, the remainder will be used to work
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with Dr. Edelman to prepare a written expert report and declaration in
support of a petition for writ of habeas corpus.
A.

Procedural Background.

Appellant was convicted on April 4, 2012, of one count of assault
with a deadly weapon. Pursuant to section 12022.7, subdivision (b), he was
additionally found to have inflicted great bodily injury that purportedly
caused the victim, P. C., to become comatose due to brain injury. (1CT
124-125.)
Appellant was sentenced to the midterm of three years for the assault
with a deadly weapon count plus an additional five years for the
enhancement. (1CT 148, 150.)
Appellant filed timely notice of appeal on June 20, 2012. (1CT
151.) The appeal is currently pending and raises two instructional error
issues, both of which relate to appellant’s claim of self defense. (See AOB,
i-ii.)
B.

Relevant Law.

Section 12022.7, subdivision (b), provides for the imposition of a
five-year prison enhancement if the victim of an assault becomes
“comatose due to brain injury:”
Any person who personally inflicts great bodily injury on any
person other than an accomplice in the commission of a
felony or attempted felony which causes the victim to become
comatose due to brain injury or to suffer paralysis of a
permanent nature shall be punished by an additional and
consecutive term of imprisonment in the state prison for five
years.
(§ 12022.7, subd. (b).) Courts have interpreted the phrase “comatose due to
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brain injury” to include “a medically necessary, chemically induced coma.”
(See generally, People v. Delgado (2013) 213 Cal.App.4th 660, 668, citing
People v. Tokash (2000) 79 Cal.App.4th 1373, 1378.)
C.

Relevant Facts.

It is undisputed that appellant hit P. C. on March 28, 2011, with a
flashlight. (2RT 94-95.) At trial, C. claimed that appellant attacked him
from behind without any warning as he was getting out of his car while he
was in his own driveway. (2RT 74, 77-78, 82.) The night of the incident,
however, C. told a police officer that he had actually gone over to his
brother’s house, which was two houses down the street, and that he was hit
during an argument with appellant who was living there. (2RT 45-48, 75;
3RT 322, 333-334.)
Appellant presented evidence and testimony that he struck C. in self
defense. He was in his pajamas getting ready for bed when he heard the
front window smash. He grabbed the flashlight, went outside to
investigate, and slipped and injured his bad shoulder. He saw C. leaving
the yard, and yelled, “What are you doing?” (1CT 59-60; 3RT 314-317.)
Appellant knew that C. was very angry with his brother over a
business dispute and that he had gone to confront him earlier in the day.
When C. was unable to find his brother, he was so angry that he punched
several holes in the wall of the family’s business office with his bare hands
and had to be escorted out by security. (2RT 61, 70-71, 124; 3RT 286,
291-292; Defense Exs. B-E.) Appellant also knew that C. made a number
of angry phone calls and left a series of disturbing voice mail messages
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containing homophobic slurs as well as direct threats in which C.
challenged his brother and appellant to a fight, stated that he was going to
“get you,” and said that he was not afraid to go to jail. (3RT 296, 346-347,
396.)
After appellant yelled, “What are you doing?” C. started yelling at
appellant and began coming toward him with his arms flailing up in the air
in a way that appellant took to be threatening. (1CT 60, 63, 69, 89, 70
[“[I]f I were to describe his manner of fighting, it would be like a drunk
person going into a fight, it was just like come at you like aah…”].)
Although C. is not normally a threatening person, appellant saw things
differently at the time based on his earlier threats and behavior and hit him
defensively with the flashlight that he was carrying. (1CT 64, 71.)
Appellant didn’t mean to hit C. hard enough to hurt him, and he would not
have hit him with the flashlight if he had not been carrying it and had not
been reacting mechanically out of self defense. (1CT 99 [“[I]t was a selfdefense mechanism — I already had it in my hand — it was just — you
know — if I didn’t have — if I didn’t have the flashlight, it would’ve just
been my fists — you know, it wasn’t that I tried to hurt P. or anything”];
68, 73, 91, 61 [“[H]ad I not been like carrying a flashlight, I probably
wouldn’t have hit him with a flashlight … you know …”]; 4RT 498, 597,
600-601.)
Appellant was sorry that he hurt C. and he told police that he was
willing to accept punishment if he had done something wrong. (1CT 99.)
It was undisputed that appellant had no reputation for violence nor there
was there any evidence adduced at trial that he had experience fighting or
had ever even been in a fight. (See 2RT 68, 113-114, 195, 198, 207-208.)
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D.

Trial Counsel Stipulates Without Performing Any
Investigation That Appellant Personally Inflicted Great
Bodily Injury That Caused P. C. To Become
“Comatose Due To Brain Injury.”
As part of his pre-trial investigation, appellant’s court-appointed trial
counsel obtained C.’s medical records. He did not ask a medical expert to
review them, however. (Irza Decl., ¶¶ 4, 9.)
C. subsequently testified at trial that he was in a coma for three days
as a result of his injuries. (2RT 95.) There was no medical or other expert
testimony adduced at trial on this point. Appellant’s court-appointed trial
counsel nevertheless stipulated that appellant personally inflicted great
bodily injury that caused Mr. C. to become comatose due to brain injury.
(3RT 273.)
E.

Appellant Obtains An Opinion By An Orthopedic
Surgeon That P. C. Did Not Become Comatose
As A Result Of His Injuries.
After the trial and the sentencing hearing concluded, appellant
retained a new attorney to represent him at the restitution hearing.1 The
new attorney arranged for C.’s medical records to be reviewed by an
orthopedic surgeon, Dr. John A. Donahue, Jr. The medical records indicate
that C. was seriously injured and that he underwent a “craniotomy for
evacuation of epidural hematoma.” According to Dr. Donahue, however,
C. was never in a coma. (Irza Decl., ¶¶ 4-5, Ex. 1.)

1

A third party paid for the new attorney. Appellant remains indigent and
does not have funds to personally pay for the preparation of a petition for
writ of habeas corpus. (Irza Decl., ¶¶ 3-4.)
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F.

Trial Counsel Admits That He Did Not Investigate
Whether C. Was Rendered Comatose By His Injuries.

After reviewing Dr. Donahue’s opinion, appellate counsel spoke
with appellant’s original trial counsel. When asked why he entered into a
stipulation that appellant personally caused C. to become comatose due to
brain injury, trial counsel admitted that he did not ask a medical expert to
review the patient’s records. Nor could he point to a document in the
medical records that would allow a lay person to determine that the patient
was “comatose due to brain injury.” Trial counsel said that he believed that
there were statements in a police report and a pre-trial probation report that
indicated that C. was placed in a medically induced coma after he
underwent surgery for his injuries, and that his memory is that he relied on
those statements without further investigation. Trial counsel indicated that
he is amenable to providing a declaration in support of a habeas petition if
he made a mistake. (Irza Decl., ¶¶ 7-8.)
G.

Additional Analysis Of The Medical Records By A
Neurosurgeon Is Needed In Order To Confirm That C.
Was Not Placed In A Medically Induced Coma.
The police report and probation report both contain hearsay
statements indicating that C. was placed in a medically induced coma at
some point after the craniotomy was performed. (1CT 145; Irza Decl., ¶
10.) Appellant’s appellate attorney consequently interviewed Dr. Donahue
and asked him whether he was qualified to provide an opinion about
whether the medication that was given to C. after the operation induced a
coma. Dr. Donahue responded that, while he firmly believed that the
medication did not induce a coma, he was not qualified to give a definitive
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expert opinion on this point. Dr. Donahue indicated that an
anesthesiologist or a neurosurgeon would be the appropriate medical expert
to render an opinion. (Irza Decl., ¶ 10.)
H.

The Court Should Authorize The Retention Of A
Neurosurgeon To Review Appellant’s Medical Records
And, If His Opinion Is Favorable, To Provide An Expert
Medical Opinion In Support Of A Petition For Writ Of
Habeas Corpus.

Dr. Frederic L. Edelman is a neurosurgeon in private practice in Los
Angeles. (Irza Decl., ¶ 17, Ex. 2.) After reviewing Dr. Donahue’s opinion
and speaking with appellate counsel about the medication that appears to
have been given to C. before, during, and after the operation, Dr. Edelman
believes that it is very unlikely that C. was placed in a medically induced
coma after the operation. (Irza Decl., ¶ 15.) If a review of appellant’s
medical records confirms that C. was not, in fact, placed in a medically
induced coma, strong grounds will exist for a habeas petition.
A criminal defendant is constitutionally entitled to effective
assistance of counsel. (U.S. Const., 6th Amend.; Cal. Const., art. I, § 15;
Strickland v. Washington (1984) 466 U.S. 668, 684-685 [104 S.Ct. 2052, 80
L.Ed.2d 674].) A defendant is denied the right to effective assistance of
counsel if: (1) his or her counsel’s performance is below an objective
standard of reasonableness under prevailing professional norms, and (2) the
deficient performance results in prejudice. (Strickland, supra, 466 U.S. at
pp. 687, 691-692; People v. Ledesma (1987) 43 Cal.3d 171, 216-217.)
It is well settled that in order to render effective assistance of
counsel, criminal defense counsel has the duty to carefully investigate all
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defenses of fact and of law that may be available to the defendant. (In re
Williams (1969) 1 Cal.3d 168, 175.) In this regard, “[a] defendant can
reasonably expect that before counsel undertakes to act, or not to act,
counsel will make a rational and informed decision on strategy and tactics
founded on adequate investigation and preparation.” (In re Fields (1990)
51 Cal.3d 1063, 1069.) “[A] defense attorney who fails to investigate
potentially exculpatory evidence, including evidence that might be used to
impeach key prosecution witnesses, renders deficient representation.
[Citations.] California case law makes clear that counsel has an obligation
to investigate all possible defenses and should not select a defense strategy
without first carrying out an adequate investigation.” (In re Edward S.
(2009) 173 Cal.App.4th 387, 407.)
If a review of C.’s medical records by Dr. Edelman confirms that C.
was never in a coma, it will be clear that appellant’s trial counsel failed to
conduct a reasonable investigation before stipulating that C. was rendered
comatose due to brain injury. (See generally, People v. Hill (2011) 198
Cal.App.4th 1008.)
The medical records, which were in trial counsel’s possession before
trial, contain no documents that a lay person could potentially rely upon to
conclude that C. was in a coma. To the contrary, a review of the records
demonstrates that further investigation was necessary. The records indicate
that doctors planned to speak with C. about his condition the same day of
the operation when he woke up from the surgery, and that C. actually had to
be restrained at 10:00 a.m. because he was trying to remove his breathing
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tube. The records further describe C. as awake with spontaneous eye
opening later that afternoon. (Irza Decl., ¶ 7.) In light of this information
in the medical records, it was patently unreasonable for trial counsel to rely
on hearsay statements in the police report and the pre-trial probation report
by police detectives that C. was supposedly placed in a drug induced coma
for between 24 hours and two weeks without further investigation.
Had counsel arranged for review of the records by a general
practitioner, it is moreover clear from Dr. Donahue’s declaration that he
would have immediately confirmed that the medical records do not appear
to support a finding that C. was ever in a coma, medically induced or
otherwise, and that further review by a neurosurgeon was warranted. (Irza
Decl., ¶¶ 4-5, Ex. 1.) As noted, preliminary discussions with Dr. Edelman
indicate that further review by a neurosurgeon would have ultimately
resulted in a definitive opinion by an appropriate expert that C. was not
rendered comatose due to brain injury. (Irza Decl., ¶ 15.)
If Dr. Edelman confirms Dr. Donahue’s opinion, prejudice is
obvious. Appellant’s was sentenced to an additional five years in prison
pursuant to Penal Code section 12022.7, subdivision (b), based on trial
counsel’s uninvestigated stipulation. (See 1CT 148, 150; Hill, supra, 198
Cal.App.4th at pp. 1028-1030.)
Appellant’s post-trial investigation to date has thus uncovered a
strong evidentiary basis for a potential habeas petition. Pursuant to Penal
Code section 1241, the Court should authorize the expenditure of sufficient
funds to retain Dr. Edelman to complete a full medical record review and
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analysis, and, if Dr. Edelman’s opinion is favorable, to prepare a formal
expert report and declaration in support of a habeas petition.
H.

Rates And Time Estimate.

Dr. Edelman charges $500 per hour to review medical records, $800
per hour for attorney conference calls, and a flat $1500 to prepare an expert
report. Dr. Edelman’s assistant estimates that it will take approximately
three hours for Dr. Edelman to review the records in the instant case.
Appellate counsel further estimates that it will take approximately 45
minutes to discuss Dr. Edelman’s initial findings, and, if Dr. Edelman’s
opinion is favorable, that it will take approximately one hour of
communication with him to prepare a declaration. (Irza Decl., ¶ 18.)
Based on these estimates, appellant requests that the Court authorize
the expenditure of up to $4400 in payments to Dr. Edelman estimated to be
comprised of the following services:
 Initial medical record review: $1500.
 Telephone conference discussing the results of the medical
record review: $600.
 Preparation of an expert witness declaration in support of a
petition for writ of habeas corpus: $1500.
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 Telephone conferences discussing the preparation of the
expert witness declaration: $800.
Respectfully submitted,
Dated: July 3, 2013

LAW FIRM OF
HELEN SIMKINS IRZA

By:
Helen S. Irza
Attorney for Appellant
APPELLANT
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DECLARATION OF HELEN S. IRZA
I, Helen S. Irza, declare:
1. I am appointed counsel in People v. APPELLANT, California
Court of Appeal Case No. NUMBER.
2. On October 11, 2012, I contacted appellant’s trial counsel,
Stuart Goldfarb, to discuss potential issues on appeal. Mr. Goldfarb
informed me that appellant had retained a new attorney, James Farley,
to represent him at the restitution hearing in the instant case, which had
not yet taken place. Mr. Goldfarb was unsure whether Mr. Farley had
been retained to handle the appeal.
3. On October 11, 2012, I spoke with Mr. Farley and confirmed
that he had not been retained to handle the appeal. I also confirmed that
his fees were being paid by a third party and that appellant was still
unable to afford one to handle his appeal.
4. On December 18, 2012, Mr. Farley called me and informed
me that he had obtained a copy of P. C.’s medical records from Mr.
Goldfarb and that he had arranged for a medical expert to review them.
Based on his review, the expert concluded that although P. C. was
seriously injured, he was never in a coma. Mr. Farley informed me that
the client did not have sufficient funds to pay for him to prepare a
habeas petition and asked whether I could prepare one in conjunction
with handling the appeal. I agreed to take a look at the expert opinion
and at the underlying medical records.
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5. Attached to the instant declaration as Exhibit 1 is a true and
correct copy of the opinion letter to James L. Farley dated December 17,
2012, that was prepared by Dr. John A. Donahue, Jr., an orthopedic
surgeon, in which Dr. Donahue explains in detail why Mr. C.’s medical
records indicate that he was never in a coma.
6. From late December through mid-January I had a severe case
of the flu and was not able to work on the instant case.
7. On January 23, 2013, I reviewed Mr. C.’s medical records.
There is nothing in the records that would indicate to a lay person that
Mr. C. was in a coma for any period of time. The records indicate that
doctors planned to speak with Mr. C. about his condition the same day
of the operation as soon as he woke up from the anesthesia that he had
been given, and that Mr. C. actually had to be restrained at 10:00 a.m.
after the operation because he was trying to remove his breathing tube.
The records further describe Mr. C. as awake with spontaneous eye
opening later that afternoon.
8. On January 24, 2013, I called Mr. Goldfarb and asked him
why he entered into a stipulation that appellant personally caused C. to
become comatose due to brain injury. Mr. Goldfarb said that he
believed that there were statements in a police report and a pre-trial
probation report that indicated that Mr. C. was placed in a medically
induced coma after he underwent surgery for his injuries, and that his
memory is that he relied on those statements without further
investigation. Mr. Goldfarb admitted that he did not ask a medical
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expert to review Mr. C.’s medical records and that he was not aware of
any document in the medical records that would allow a lay person to
determine that Mr. C. had been in a coma. Mr. Goldfarb was
cooperative and indicated that he would be amenable to providing a
declaration in support of a habeas petition if he made a mistake.
9. I subsequently confirmed that the police report contains a
statement by a police officer that the police office was purportedly told
by “Dr. Hart” that Mr. C. had been placed in a drug induced coma for
24 hours after the operation. In addition, I confirmed that the probation
report contains a statement by “Detective Wenz” that Mr. C. was in a
drug induced coma for two weeks after the operation.
10. After performing significant legal research about the
interpretation of Penal Code section 12022.7 as well as background
medical research about the effects of various medications that were
given to Mr. C., I spoke with Dr. Donahue on February 4, 2013. Dr.
Donahue confirmed his opinion that C. was never in a coma, medical or
otherwise, but he was unable to answer some of my questions about
medically induced comas and some of the medication that was given to
Mr. C. after the surgery. Dr. Donahue told me that, while he firmly
believes that the medication that was given to Mr. C. did not induce a
coma, he is not qualified to give a definitive expert opinion on this
point. Dr. Donahue recommended that I retain an anesthesiologist or a
neurosurgeon to render an opinion.
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11. On February 19, 2013, I contacted the California Appellate
Project to see what I would need to demonstrate in order to obtain
authorization to incur the cost of obtaining an expert opinion from an
appropriate medical expert. Based on a recommendation from CAP and
further discussion with Mr. Farley, I decided that it was appropriate to
see whether, without incurring any additional expenses, additional
evidence about Mr. C.’s post-operative treatment could be obtained
from the prosecutor, from Mr. C., or from one of the treating doctors in
conjunction with the restitution hearing, which still had not taken place.
12. On March 28, 2013, I received an email message from Mr.
Farley indicating that he was unable to obtain additional information
about Mr. C.’s post-operative treatment at the restitution hearing, and
that Dr. Hart, the anesthesiologist who treated Mr. C., did not respond to
his request for a telephone conference.
13. On April 22, 2013, I faxed my own letter to Dr. Hart
requesting that he speak with me about Mr. C.’s post-operative
treatment. Dr. Hart did not respond to my letter.
14. On April 23, 2013, I received a phone call from Mr. Farley.
Mr. Farley informed me that he saw a doctor earlier that day for a
personal medical issue and that the doctor might be willing to answer
some preliminary questions free of charge. Although that doctor
ultimately did not provide a preliminary opinion, Mr. Farley
subsequently emailed on May 13, 2013, with a phone number for Dr.
Frederic L. Edelman.
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15. On May 20, 2013, I spoke with Dr. Edelman who agreed to
provide me with a preliminary consultation free of charge. Based on his
review of Dr. Donahue’s opinion letter and the information that I
provided him about my understanding of the medical records, Dr.
Edelman told me that he thinks it is highly unlikely that Mr. C. was in a
medically induced coma.
16. On May 22, 2013, I sent an email message to CAP asking for
authorization to retain Dr. Edelman and pay for his services. On May
23, 2013, CAP informed me that the amount I needed exceeded its
authorization limit.
17. Due to a mix-up at Dr. Edelman’s office, I did not receive Dr.
Edelman’s curriculum vitae, a true and correct copy of which is attached
to this declaration as Exhibit 2, until just last week.
18. According to Dr. Edelman’s assistant, Dr. Edelman charges
$500 per hour to review medical records, $800 per hour for attorney
conference calls, and a flat $1500 to prepare an expert report. Dr.
Edelman’s assistant estimates that it will take approximately three hours
for Dr. Edelman to review the records in the instant case. I estimate that
it will take approximately 45 minutes to discuss Dr. Edelman’s initial
findings, and, if Dr. Edelman’s opinion is favorable, that it will take
approximately one hour to work with him to prepare a declaration.
I declare under penalty of perjury that the foregoing is true and
correct, and that this declaration was executed in San Diego, California, on
July 3, 2013.
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.
HELEN S. IRZA
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[PROPOSED] ORDER
Appellant’s request for authorization to spend up to $2100 to
compensate a medical expert for the review of medical records and the
provision of an oral opinion in anticipation of a potential petition for writ of
habeas corpus is granted. If the expert’s opinion is favorable, appellant is
further authorized to spend up to $2300 in additional compensation to the
expert for the purpose of preparing a written expert witness declaration in
support of a petition for writ of habeas corpus.
IT IS SO ORDERED.

DATE:

.

.
Justice of the Court of Appeal
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