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Today’s topics
•
•
•
•
•
•

What Penal Code § 1405 provides
Motions for appointment of counsel
Case investigation
Motions for DNA testing
Court orders
CODIS uploads
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This is what a 1405 motion does
• Allows a convicted person to ask the court
for appointed counsel to investigate and, if
appropriate, to file a motion for DNA testing
[“1405 for appointment”]
– Prior to 2001 amendment right to counsel
attached only after motion for testing was filed

• Provides a mechanism for filing the actual
motion for DNA testing [“1405 for testing”]
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Eligibility requirements
• An inmate convicted of
a felony; and
• Is currently serving a
term of imprisonment
(Subd. (a).)
• Inmate must be
indigent. (Subd. (b)(1).)
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Where is the motion filed and
what does it look like?
• Statute allows a defendant to “make a
written motion” for DNA testing before the
court of conviction. (Subd. (a).) Details of this
motion appear later in the statute.
• For appointment of counsel, an indigent
convicted person must send the court a
“written request.” (Subd. (b)(1).) The statute
is no more specific than that as far as form.

	
  

5

Motion for
appointment
of counsel
In re Kinnamon (2005)
133 Cal.App.4th 316
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Motion for
appointment
of counsel
In re Kinnamon (2005)
133 Cal.App.4th 316
Must include statement that
convicted person was not
the perpetrator of the crime
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Motion for
appointment
of counsel
In re Kinnamon (2005)
133 Cal.App.4th 316
Explanation of how DNA
testing is relevant to the
assertion of innocence
(eff. 1/1/15)
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Motion for
appointment
of counsel
In re Kinnamon (2005)
133 Cal.App.4th 316
A statement as to whether
he or she previously has
had counsel appointed
under this section
(Subd. (b)(1).)
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No reason stated.
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In re Kinnamon
• It’s not up to the court to determine the
appropriateness of filing a motion for DNA testing
when an inmate requests counsel. Legislative history
shows the intent was for the appropriateness of a
motion to be to determined by counsel after
investigation. (Kinnamon at p. 322.)
• Early appointment of counsel achieves two goals:
– Reduces the likelihood of valid claims being dismissed
because a convicted person could not file proper motion.
– Inappropriate motions for testing will not be filed.
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Kinnamon’s
“Suggestion to the Legislature”
• Court recommended requiring a showing
that DNA is, in fact, relevant to the case
before appointing counsel. Until then all
inmates, including the “recidivist forger,”
would be eligible for counsel. (Kinnamon at
p. 323.)
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When must a court appoint counsel?
• The court shall appoint counsel if the
following conditions are met:
– the inmate is indigent
– he or she has included the information
required in subdivision (b)(1)
– counsel has not previously been
appointed pursuant to this subdivision

(Subd. (b)(3)(A).)
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When may a court appoint counsel?
• Appointment of counsel is discretionary
if convicted person has had 1405
counsel previously. (Subd. (b)(3)(B).)
• You might see this where the inmate
had counsel, and after investigation
counsel decided testing was not
appropriate. As with many matters,
reasonable minds may differ. Also,
scientific advances may change
analysis [Wilson case].
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Practice tips for counsel
filing motion for appointment
• If the inmate wants you to be appointed, add to
inmate’s declaration that inmate wants you
appointed, e.g., due to the relationship of trust
you’ve built up. Add your own declaration about
how much work you’ve done on the case so it
would be expedient to appoint you and not
someone unfamiliar with the case.
• Court may end up appointing PD or someone
else, but it’s worth a shot.
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The right to counsel is limited
• Section 1405 does not provide for the right
to appointment of counsel in any other
context than filing and litigating a motion for
DNA testing. (Subd. (b)(4).)
• This means if you are appointed as counsel,
you are not appointed for the purpose of a
habeas proceeding to litigate what the DNA
results mean. Test first, litigate later.
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Court appointed counsel for inmate.
Now what?
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Scope of appointment; next steps
• Counsel has been appointed to investigate
and, if appropriate, file a motion for testing.
• This does not obligate counsel to file a
motion for testing.
• File a motion to preserve the evidence under
Penal Code section 1417.9.
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New law:
Law enforcement must assist
• The court can now order law enforcement to
make reasonable efforts to obtain DNA lab
reports, underlying notes, presumptive tests,
serology reports, and trace evidence analyses;
copies of evidence logs, chain of custody logs,
location of evidence, evidence destruction logs;
report that physical search for evidence was
conducted, or evidence was destroyed. (Subd.
(c).)
• PRACTICE TIP: If you need to know status of
evidence, file motion under PC 1405 (c) before
19	
  
motion for testing.

Things to investigate:
Physical evidence
• Previously tested evidence: What was
done before? What can be done now?
• Untested evidence
– Does it still exist
– Where is it (county lab, city lab, private lab,
exhibits room, police evidence room)
– What type of testing would be appropriate
(question for DNA expert)

• May need to examine photographs of
evidence or have expert view evidence to
determine some of these answers.
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Note on evidence handling
• Be careful to avoid
contamination.
• This means wearing gloves and
masks, opening evidence in
clean room, on clean paper. This
is a good time to use an expert.
•Your expert can advise you what areas of each piece of
evidence should be tested and what type of testing to use. The
expert may see things to be tested you didn’t know could be
tested.
•PRACTICE TIP: Get the evidence list beforehand so you have an
idea what’s potential available in your case.
	
  

	
  

21

Keep asking yourself: If the testing is
favorable to inmate, will it prove anything?
• Rape kit where defense was consent
• Shell casings in gang case
• Would the absence of inmate’s DNA on gun,
window frame, ligature, rape kit, under victim’s
fingernails prove anything?
• Under new law you are developing exculpatory
evidence; no requirement that inmate be due
ultimate relief if the results are favorable.
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Consider the possibility of a
redundant profile
• Redundant profile: a DNA
profile, not your client’s, found
on several evidence items.
• E.g., a foreign profile from the
inside of gloves may be
meaningless by itself, but that
same profile from fingernail
scrapings and semen from the
victim’s clothing may be
enough to prevail on a habeas
petition. (See Yarris v. County
of Delaware (3d Cir. 2006)
465 F.3d 129.)
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Other things to investigate
• New witnesses, recanting witnesses, the original
police investigation, similar cases occurring while
your inmate was incarcerated.
• Anything that might help counsel decide whether to
file a motion for testing.
• Anything that might persuade a court the motion for
testing should be granted. In deciding whether to
grant motion, court can consider all evidence – not
just that from trial. (Subd. (g)(5).)
• Be creative.
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Consider other discovery mechanisms
Penal Code section 1054.9
allows post-conviction
discovery for LWOP or death
cases. While it specifies it
applies to habeas petitions or
motions to vacate, why not try
subpoenaing the police file/
murder book?
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You’re ready to file a motion for testing.
What must it say?
• There are two sets of requirements: one for
what the motion must say (subd. (d)) and
one for when a court must grant the motion
(subd. (g)).
• PRACTICE TIP: Consider requirements of
both subdivision (d) and (g) when drafting
your motion. Make it clear you have met the
requirements for mandatory testing.
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Subdivision (d) factors
• Motion verified under penalty of perjury.
• A statement the person is innocent and not
the perpetrator of the crime. (Subd. (d)(1)(A).)
• Explain why the identity of the perpetrator
was, or should have been, a significant issue
in the case. (Subd. (d)(1)(B).)
• The identity-at-issue requirement limits
availability of testing to those cases not
involving self-defense or consent defenses.
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Subd. (d) factors, continued
• Where inmate denied guilt or claimed alibi, identity
is at issue.
(People v. Cowger (1988) 202 Cal.App.3d 1066,
1075-1076, People v. McCarty (1958) 164 Cal.App.
2d 322, 325, People v. Jointer (2013) 217 Cal.App.
4th 759, 766.)
• Make every reasonable attempt to identify both the
evidence that should be tested and the specific
type of DNA testing sought. (Subd. (d)(1)(C).)
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Subd. (d) factors, continued
• Explain, in light of all the evidence, how the
requested DNA testing would raise a reasonable
probability that the convicted person's verdict or
sentence would be more favorable if the results
of DNA testing had been available at the time of
conviction. (Subd. (d)(1)(D); same as subd. (g)(5).)
• “Reasonable probability” does not mean “more
likely than not” but simply means a “reasonable
chance” as opposed to some abstract possibility.
(Richardson v. Superior Court of California (2008)
43 Cal.4th 1040, 1005.)
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Reasonable Probability standard
• The question is whether the defendant is
entitled to develop potentially exculpatory
evidence, not whether he is entitled to ultimate
relief like habeas. (Richardson at p. 1051.)
• New law codifies Richardson: In determining
whether the convicted person is entitled to
develop potentially exculpatory evidence, the
court shall not decide whether, assuming a DNA
test result favorable to the convicted person, he
or she is entitled to some form of ultimate relief.
(Subd. (g)(5).) In other words, test first, litigate
later.
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Subdivision (d) factors, continued
• Reveal the results of any DNA or other
biological testing that was conducted
previously by either the prosecution or
defense, if known. (Subd. (d)(1)(E).)
• State whether any motion for testing under
this section previously has been filed and
the results of that motion, if known. (Subd.
(d)(1)(F).)
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The Michael Jointer case:
Fingerprints and black clothing

•

Jointer v. Superior Court (2013) 217 Cal.App.4th 759
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Jointer motion for testing

• Trial court found a substantial amount of
evidence tied Jointer to the crime.
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Jointer motion for testing
• Following petition for writ of mandate, Court of
Appeal held that trial court abused discretion in
finding no reasonable probability the verdict
would have been more favorable had DNA
testing been performed, using standard
Richardson analysis.
• Eyewitness identifications, black clothing,
fingerprints, ownership of gun not dispositive.
Nephew could have been involved.
34	
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Jointer, continued
• Most importantly, the parties agreed the water bottle
was the key piece of evidence.
• Court cited Justice Chin’s Richardson dissent: the
effort to prevent testing has been more costly than
the testing itself would be. (Richardson at p. 769.)
• Favorable DNA testing does not result in a reversal of
the conviction. It just provides concrete evidence that
the convicted person’s DNA was or was not on the
physical evidence. (Ibid.)
• “Reasonable probability” should be liberally applied.
(Ibid.) Again: test first, litigate later.
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Jointer, continued
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Subd. (g) factors: Court shall grant motion
if it finds these have been established
• The evidence to be tested is available and in
a condition that would permit the DNA
testing requested in the motion. (Subd. (g)
(1).)
• The evidence to be tested has been subject
to a chain of custody sufficient to establish it
has not been substituted, tampered with,
replaced or altered in any material aspect.
(Subd. (g)(2).)
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Subdivision (g) factors, continued
• The identity of the perpetrator of the crime was, or
should have been, a significant issue in the case.
(Subd. (g)(3).)
• The convicted person has made a prima facie
showing that the evidence sought to be tested is
material to the issue of the convicted person's
identity as the perpetrator of, or accomplice to, the
crime, special circumstance, or enhancement
allegation that resulted in the conviction or
sentence. (Subd. (g)(4).)
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What does “material” mean?
• Motion for testing is essentially a discovery motion.
• The convicted person is only required to
demonstrate that the DNA testing he or she seeks
would be relevant to, rather than dispositive of, the
issue of identity. The convicted person is not
required to show a favorable result would
conclusively establish his or her innocence. (Subd.
(g)(4).)
• (Language taken from Richardson v. Superior Court
(2008) 43 Cal.4th 1040, 1049.)
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Subdivision (g) factors, continued
• The requested DNA testing results would raise a reasonable
probability that, in light of all the evidence, the convicted
person’s verdict or sentence would have been more
favorable if the results of DNA testing had been available at
the time of conviction. The court in its discretion may
consider any evidence whether or not it was introduced at
trial.
• Court shall not decide if defendant is entitled to ultimate
relief in determining reasonable probability. (Subd. (g)(5).)
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Subdivision (g) factors, continued
• The evidence sought to be tested either has not been tested
before, or was tested but the results of new testing would
be reasonably more discriminating and probative of the
identity of the perpetrator or accomplice or have a
reasonable probability of contradicting prior test results.
(Subd. (g)(6).)
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Subdivision (g) factors, continued
• The testing requested employs a method
generally accepted within the relevant scientific
community. (Subd. (g)(7).)
• Courts have found PCR/STR and STR testing
kits such as Identifiler Plus to have gained
general acceptance in the scientific community.
(People v. Jackson (2008) 163 Cal.App.4th 313,
325; People v. Hill (2001) 89 Cal.App.4th 48,
60; People v. Allen (1999) 72 Cal.App.4th
1093, 1100.)
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Subdivision (g) factors, continued
• The motion is not made solely for the
purpose of delay. (Subd. (g)(8).)
• This requirement applies primarily to capital
cases.
• If all requirements are met, the court shall
order testing.
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Hearing on motion for testing
• Court has discretion to hold a
hearing if the convicted person had
met the requirements of the statute.
• Either party may ask to file
additional briefing relating to subd.
(g) factors. (Subd. (f).)
• PRACTICE TIP: Courts sometimes grant the motion
without a hearing.
• Check your county for local practices.
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I won my motion!
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What about the court order?
• You will be responsible for drafting a court
order and will want to include lots of detail.
This is an area an expert should help you
with.
• PRACTICE TIP: Work with the DA on a
stipulation setting out all terms and
incorporate that in your court order.
Resolving issues ahead of time will save you
a world of heartache and time later.
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Issues to be resolved for court order
" Do you want an expert to view the evidence prior
to testing?
" Where will the viewing take place?
" Who can be in the room?
" Who handles the evidence at the viewing?
" Who is responsible for packaging it?
" How long before the evidence is sent to the lab?
" By what method?
" What lab will you use?
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Issues to be resolved for court order
" What parts of the evidence items are to be
tested?
" Can the lab consume the evidence?
" Do you want preliminary results before moving
on?
" What if the parties disagree about what to do
after preliminary results?
" Does your expert recommend certain testing
protocols you want to incorporate into
stipulation?
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Contents of court order
• The specific evidence to be tested and
the DNA technology to be used. (Subd.
(h)(1).)
• Which accredited lab will do the testing.
• If parties cannot agree on lab, court
picks one. (Subd. (h)(2).)
• Some labs are better than others at
particular types of testing. You’ll want to
consult an expert on this.
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Who can the lab talk to?
• New law: The lab can communicate with any party,
upon request, during the testing process.
• Results must be fully disclosed to the petitioner,
DA, and AG.
• If requested by either party, court must order lab to
produce underlying lab notes and data.
– If you’ve heard talks on stutter, artifacts, below threshold
results, and other DNA interpretation problems you will
understand the importance of the underlying data.

(Subd. (i).)
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How quickly can I get my testing done?
• Talk to your preferred lab
beforehand to find out
what the turnaround time
will be.
• Include in your court order
that the testing gets
priority over the lab’s other
casework, in the interest of
justice. (Subd. (l).) This
may help.

	
  

51

CODIS uploads
• Do you need the results
uploaded to CODIS? If
your lab is not
authorized to upload to
the National DNA Index
System (NDIS), your lab
will need to get an NDIS
lab to agree to upload
the data to CODIS before
you begin testing. (Subd.
(h)(3), codifying existing
practice.)
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New law: CODIS uploads
of unknown profiles (PC 1405.1)
• The court can hold a hearing to determine
whether the unknown profile should be
uploaded into the state or national systems.
Requirements:
– Source of DNA profile is attributable to putative
perpetrator of crime
– Profile meets technical requirements for upload.
– Defense gives proper notice of hearing to parties
and state CODIS administrator
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Lastly…this testing sounds expensive.
Who pays for it?
• The state pays if the inmate is indigent.
(Subd. (j)(1).)
• Lab bills the court directly. (Subd. (j)(2).)
• State pays if the AG or DA wants additional
testing.
• IMPORTANT CONSIDERATION: If you’re
asking for limited testing, there’s nothing to
stop the AG/DA from requesting testing on
something else.
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Need help?
• Consult with ADI or your local appellate
project.
• The California Innocence Project in San
Diego can advise or help with your cases
originating in Central and Southern
California.
• For cases further north, contact the
Northern California Innocence Project.
• Or call me.
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