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efendant's family, or anyone else, the address or telephone
lumber of a victim or witnes;; whose name is disclosed to the
Ittorney pursuant to subdivision (aj of Section 1054'], unless
,pecifically permitted to do so by the court after a hearing and a
;howingof good cause,
(2) Notwithstanding paragraph (1), an attorney may disclose
or permit to be disclosed the address or tdephone number of a
victim or witness to persons employed by the mrorney or to
persons appointed by the court to assist in the preparation of a
defendant's case if thnt disclosure is required for thaL preparation, Persons provided this informati.on by an attorney shall be
informed by the attorney that further dissemination of the
information, except as provided by this section, is prohibited,
: (3) Willful violation of this subdi\~sio!1 by an nttorney, persons
employed by the attorney, or persons appointed by the court is a
misdemeanor,
(b) If the defendant is acting as his or her own attorney, the
court shall endeavor to protect the address and telephone
number of a victim or witness by providing for contnct only
through a private investigator licensed by the Department of
Consumer Affairs and iippointed by the cOllrt or by imposing
. other reasonable re,uictions, absent a showing of good cause as
'determined by the court. (Added by 1I1iii{/ti~'e ,~]e{/sC/r" (Prop,
115), approved JUlle 5, 1990, eft: June 6, 1990, Amended hy
Srats.l995, c, 18-/. (A,B,1226), § 1: Stary,J997, c, 498 (A,B,20h
§ 2; Stars. 1998, c, 485 (A,B.2803), § 133,)

defendant in ,\ criminal action or a minor in a iuvenile
proceeding, At the request of the defendant in a criminal action
or a minor in a juvenile proceeding, a hearing shall be held to
consider anv objections raised to the proposed tests before anI'
test is administered, Before orcleting that the defelidant submit
to the examination, the trial court must make a threshold
determination that the proposed tests bear some reasonable
relation to the mental state placed in issue bv the de.fendant in a
criminal action or a minor in <l juvenile proceeding. For the
purposes of this subdivision, the term "tests" shall include anv
ancl all assessment techniques such as a clinical interview or a
mental status examination,
(I) The purpo::e of this subdivision is to respond to Verdin v,
Superior Court 43 OIL 4th 1096, which held that only the
T egislature m<lV Huthorize a court to order the appointment of a
prosecution mental health expert when a defendant has placed
his or her mental state at issue in a criminal case or juvenile
proceeding pursuant to Section 602 of the Welfare and Institutions Code. Other tban authorizing the court to order testinl! bv
'prosecution-retained mental health experts in response to Verdin v. Superior Court, supra. it is not the intent of the Lecrislature
to disrtlrb, in an\! \Val', the remaining bod\' of case law governing
the procedural or substantive law that controls the administration of these tests or the admission of the results of theSe tests
into evicknce, (Added by Illiliatil'e Meas1Ire (Prop, 115), appl'olwl JWIIl 5, 1990, ·~tf JUIII! 6, 1990, Amellded by SfClts.2009, c,
197 (.4.8,151(1), § ],1
.

Cross References
Misdemeanors. definirion and penalties, see Penal Code ~§ 17, 19 and
19,2.
" Words and phrases. "misdemeanor", see Penal Code ~ (,q1.

Cross References
Anend,HKt (lfwirneSS~s, persnn, <lutholized tl\ is:;ue subpoenas,'see Penal
Code ~ 1326.

\Vllrds i.\nd phrases. "prosecllting attorney", see Penal Code

~

()91.

Research References
~ 3(" Information P1'(\rect"d
from Discover\"
5 \Vitkin Cal. trim, L, 3d Criminal Trittl ~ 42, Identification of

5 Wirkin Cal. Crim, L 3d Criminal Trial
,

Prosccutioil Witnc::;:;eS.

10543, Defense counsel; disclosure of information to prosecution: criminal defendants or minors alleged to be wards
of court in juvenile proceedings: mental state placed in
issue and mental health experf examinations
,. (a) The defendant and his or her altumey shall disclose to the
,prosecuting attorney:
' ... (1) The names nnd addresses of persons, other than the
,defendant he or she intends to call as witnesses at triaL together

" • with any· relevant written or recorded statemenrs of' those
perSOns, or reports of the statements of those persons, including:
any reports or statem~nts of experts made in connection with the
case, and including the results of physical or mental examinalions, scientific tests, experimems, or comparisons which the
defendant intends to offer in evidence at the trial,

", ill Anv real evidence which the defendant intends to offer in
• eVidence at the trial. '
,
i£),(l) Unless othenvise specificallv addressed by an existing
~sion of law, wher.ever a defendant in a criminal action or a
,~ in a j,L1veni1e proceedin~ brought pursuant to a petition
,'~ the luvemle to be \VlthlllSeCtIOn 602 of the Welfare and
~ltOllS Co?e ,Places in issue his or her men,tal slUte at anI'
, ~eof the crumnal amon or lLlvemle proceedllll! through the
~d testimonv of anI' mental health expert, upon timelv
'~ bv the prosecution, the coun mal' order that the
~ant Or juvenile submit to examination bv a prosecution~ mental health expert,

~~~he

wosecution shall, bear tbe cost ?f anI' such mental

~pert s fees for exammatlOn and testlmonv aL a cnmmal
~VeI1lle court proceeding,

"}~1-I!1e
Q

prosecuting attornev shall submit a list of. tests
osed to be administered bv the rosecution. ex ert to the

Research Refel'ences
5 Wilkin Cal. Crim, L 3d Criminal Trial ~ 33, Prm'isions Con,tituriQnal.
5 Witkin Cal. Crim. L 3ci Criminal Trinl ~ 34. Proceeciings COvered.
5 Witkin Cal. Crim. L 3d Criminal Trial § 35, Matters N~\t Covered.
.5 Wirkin Cal. Crim. L 3d Criminal Trial ~ 36, Information Protected

from Discovery.
.
.
.5 Witkin Cal. Crim. L 3d Criminal Trial § 40, Under Statute.
.5 Witkin Cal. Crim. L 3d Criminal Trial § 7-1, (S 74) Defendant's
St:ltutoli' Duty 10 DisclOse.

'

5 Witkin Cal. 6im, L 3d Criminal Trial § 75. (5 75) Experts' Identity
and Reports.

.5 Witkin Cal, Crim. L 3d Criminal Trial!i ~2, Motion.
5 Witkin Cal, Crim. L 3d Criminal Trial Ii 530, in General,
I Witkin Cal, Crim, L. 3d Introdllction to Crimes § 32, (S 32) Other
Rules.
3 \Vitkin Cal, Cril1l. L 3d Punishment § 5B5, (S 585) in General.

§ lOS·:!'.!, Nontestimonial evidence
Nothing in this chapter shall be construed as limiting any law
enforcement or prOSecuting agency from obtaining nontestimonial evidence to the extent permitted by law on the effective date
of this section, (Added by Illitiaril'e MeaSlIre (Prop, 115),
approwci JlIl1e 5, ]990, ~ff. JlIm; 6, 1990,)
Research References

.5 Witkin Cal. Crim, L 3d Criminal Trial

*

35, Matter;; Not Covered.
5 Witkin Cal. Crim, L 3d Criminal Trial § 74, (5 74) Defendant's
Statmory Duty to Disclose,

§ 1054,5, Criminal cases; discovery orders; informal request:
testimony of witnesses; prohibition
(a) No order requiring diSCOVery shall be made in criminal
cases except as provided in this chapter. This chapter shail be
the only means by which the defendanf may compel the
disclosure or production of information from prosecuting attorneys, law enforcement agencies which investigated or prepared
the case against the defendant or any other persons or agencies
which the prosecuting attorney or investigating agency may have
employed to assist them in performing their duties,
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INFORMATION RE: NEW. CALIFORNIA SUPREME COURT CASE
ON SEX OFFENDER RESIDENCY RESTRICTIONS (IN RE E.J.)
(Updated February 2, 2010).
On November 7,2006, California voters enacted Proposition 83 (Jessica's Law). Among other
things, Proposition 83 changed the law so that registered sex offenders are forbidden from living within
2,000 feet ofa school or park where children regularly gather. This requirement, set forth in Penal Code
§ 3003.S(b), applies regardless of whether the underlying offense was a felony or misdemeanor, whether
the offense involved children, and whether the sex offender is on or off parole. The California
Department of Corrections and Rehabilitation (CDCR) has been enforcing Penal Code § 3003.5(b) by
making compliance with the residency restriction a condition of parole for all parolees who are required
to register as sex offenders. (CDCR Policy No. 07-36.)
On February 1, 2010, the California Supreme Court issued a decision in a group of four cases in
which individual parolees challenged Penal Code § 3003.5(b). (Inre E.J, No. S156933; In re S.P.,No.
S 157631; In re J.s., No. S 157633 and In re K. T, No S 157634 [the official reporter citation for the
decision is not yet available].) Each of the petitioners is a parolee who was convicted of a sex offense
before the passage of Proposition 83 and was released on parole after Proposition 83 took effect on
November 8, 2006: The Court made the following rulings:
The Court found that applying the residency restriction to people who were convicted of sex
crimes prior to November 8, 2006 does not violate the ex postfacto clauses of the United States
and California Constitutions or the Penal Code § 3 presumption that statutes are not to operate
retroactively, so long as the person was released on parole anytime on or after November 8, 2006.
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It does not matter whether the term for which the person iscurrently on parole is for a sex offense
or for some othe~ type of offense. It also does not matter if the person was initially paroled before
November 8, 2006 and then re-incarcerated for a parole violation, so long as he or she has been rereleased to parole anytime on or after November 8, 2006.

The Court did not decide whether Penal Code section 3003.S(b) is generally an unreasonable,
vague and over-broad parole condition that infringes on fundamental constitutional rights. The
Court decided that there will have to be evidentiary hearings before these issues can be resolved.
The Court ordered that the four individual cases be sent back to the local superior courts for
further hearings. The Court continued to stay the enforcement of Penal Code section 3003.5(b) as
. to the named petitioners in the cases, meaning that these four people do not have to comply with
the residency restriction while their cases are being heard in the lower courts.
•

A federal court previously ruled that Penal Code section 3003.5(b) does not apply to people who
were convicted prior to November 8, 2006 and were last paroled, placed on probation or released
from custody prior to that date, even ifthey later move into residences located less than 2,000 feet
from a school or park. (Doe v. Schwarzenegger (E.D.CaL 2007) 476 F .Supp.2d 1178.) The
California Supreme Court did not disturb that federal court ruling in its In re E.J, et. al decision.

As part of In re EJ. et a!., the California Supreme Court denied a request to stay enforcement of
Penal Code section 3003.S(b) as to all parolees who are affected by the residency restrictions. However,
the Court stated that individual parolees can file actions for relief from the residency restrictions in the
local superior courts and can request that Penal Code section 3003.5(b) be stayeq while their individual
cases are pending. It appears that many superior courts have been willing to grant such stays.
Upon request,

th~

Prison Law Office can provide:

(1)

a model PETITION FOR WRIT OF HABEAS CORPUS AND APPLICATION FOR
IMMEDIATE STAY OF ENFORCEMENT OF CALIFORNIA DEPARTMENT OF
CORRECTIONS AND REHABILITATION POLICY NO. 07-36, and/or

(2)

a more detailed letter on the SEX OFFEND6R REGISTRATION, TRACKING AND
RESIDENCY REQUIREMENTS
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--- Cal.Rptr.3d ----, 2010 wt 891304 (Cal.)
(Cite as: 2010 WL 891304 (CaL»
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People v. PicklesimerCal.,2010.
Only the Westlaw citation is cUITently available.
Supreme Court of California.
The PEOPLE, Plaintiff and Respondent,

v.
Andrew Nelson PICKLESIMER, Defendant and
Appellant.
No. S165680.
March 15,2010.
Superior Court, Trinity County; James Woodward,
Judge.
Law Offices of Dane A. Cameron and Dane A.
Cameron for Defendant and Appellant.
Edmund G. Brown, Jr., Attorney General, Dane R.
Gillette, Chief Assistant Attorney General, Michael
P. Farrell, Assistant Attorney General, John G. McClean, Stephen G. Herndon, Janet E. Neeley and
Dan-en K. Indennill, Deputy Attorneys General, for
Plaintiff and Respondent.
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*5 Picklesimer asks that we exercise our discretion
to treat his motion as a petition for writ of mandate
and decide it in the first instance, as in Lewis v. Superior Court, supra, 169 Ca1.App.4th 70. The
People ask that we decline to do so and allow the
merits to be addressed in the first instance in the trial court, as in In re Stier, supra, 152 Cal.App.4th
63. Which course is proper depends in large part on
whether the appellate record is sufficient to determine that all potential factual issues are undisputed,
as in Le"wis, or whether it is incomplete and precludes suth a determ ination, as in Stier. In tum,
whether any potential factual issues exist depends
on whether Picklesimer has established he is entitled to be freed from all registration requirements
as a rnatter of law. We tum t6 that question.

II. Section 290.006 Applies Retroactively to Parties
Seeking Hofsheier Relief' Accordingly, Picklesimer
Has Not Established a Right to Be Free ji'OJl1 Registration as a Matter of Law
Picklesimer's inandatory registration rests on two
convictions, one under section 288a, subdivision
(b)( I) (oral copulation with a minor) and the other
under section 289, subdivision (h) (sexual penetration of a minor). The first of these is the precise violation we addressed in Hoj..~heier, supra, 37
Cal.4th 1185. Picklesimer's victim was 17 years
old, and the People do not contest that the oral copulation was "voluntary" in the limited sense we
used that term in Hofsheier;FN6 accordingly, they
concede this conviction cannot support mandatory
registration. While we did not address section 289,
subdivision (h) in Hofsheier, the People similarly
concede" Hofsheier's principles are equally applicable to that section and it too catinot be a basis for
mandatory registration here. (See People v. Ranscht
(2009) 173 Cal.App.4th 1369 [holding mandatory
registration based on a conviction for voluntary
sexual penetration (§ 289, subd. (h)) violates equal
protection].) Thus, we assume without deciding that
Picklesimer is not subject to lifetime registration
under the mandatory provisions of the Sex Offender
Registration Act (the Act) (§§ 290~290.023).
FN6. As we there explained, in Hofsheier
we used "the term 'voluntary' in a special
and restricted sense to indicate both that
the minor victim willingly participated in
the act and [that] ... various statutory aggravating circumstances [were absent]: the
of 'force, violence,
perpetrator's use
duress, menace or fear of immediate and
unlawful bodily injury on the victim or another person' ( § 288a, subd. (c)(2)); the
perpetrator's 'threatening to retaliate in the
future against the victim or any other person' ( § 288a, subd. (c)(3)); and the commission of the act while the victim is unconscious ( § 288a, subd. (f)) or intoxicated
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( § 288a, subd. i)) ." ( Hofsheier, supra, 37
Cal.4th at p. 1193, fn. 2.)
However, the People contend Picklesimer still is
not entitled to relief as a matter of right; rather,
they argue, the trial couli must first determ ine
whether he should be subject to discretionary lifetime registration. (§ 290.006.) FN7 In contrast,
Picklesimer insists that relief is mandatory because
section 290.006 cannot be applied to him. We consider whether Picklesimer may be subject to discretionary lifetime registration.
FN7. Section 290.006 provides: "Any person ordered by any court to register pursuant to the Act for any offense not included
specifically in subdivision (c) of Section
290, shall so register, if the court finds at.
the time of conviction or· sentencing that
the person committed the offense as a result of sexual compulsion or for purposes of
sexual gratification. The court shall state
on the record the reasons for its findings
and the reasons for requiring registration."
In Hofsheier itself, we limited relief to a remand for.
application of section 290.006 (then codified as
former· § 290, subd. (a)(2)(E». CHofsheier, supra,
37 CalAth at pp. 1208-1209.) That is, w.e concluded
the consequence of the equal protection violation
was not that a defendant convicted under section
288a, subdivision (b)(1) (oral copulation with a
minor) had been placed in the state sex offender registry when otherwise he would have been excluded, but that he had been placed in the state sex
offender registry automatically when otherwise his
placement would have been a matter of discretion
under former section 290, subdivision (a)(2)(E)
(now § 290.006). The remedy we crafted, remand
for a discretionary determin·ation whether Hofsheier
should be required to register, was tailored to address this harm. Picklesimer's various arguments
for why section 290.006 cannot be applied to him·
do not persuade us a different result is required here.

*6 Picklesimer argues section 290.006 cannot be
applied retroactively to him, as it was originally adopted in 1994, after he was convicted. (See fonner
§ 290, subd. (a)(2)(E), enacted by Stats.1994, ch.
867, § 2.7, pp. 4389-4390; People v. Olea (1997)
59 Cal.AppAth 1289, 1292, fn. I.) "New statutes
are presumed to operate only prospectively absent
some clear indication that the Legislature intended
otherwise." ( Elsner v. Uveges (2004) 34 CalAth
915, 936.) Here, there is just such a pellucid declaration of legislative intent: "The registration provisions of the Act are applicable to every .person described in the Act, without regard to when his or
her crime or crimes were committed or his or her
duty to register pursuant to the Act arose, and to
every offense described in the Act, regardless of,
when it was committed." (§ 290.023.)
Conceding this statutory language,· Picklesimer
nevertheless argues the Legislature never intended
section 290.006, which by its terms requires con-'
temporaneous findings, to extend retroactively to
convictions entered before January 1, 1995, the
statute's effective date. In effect, Picklesimer argues
that those convicted of section 261.5 (sexual intercourse with a minor) violations and sentenced before January 1, 1995, are not subject to discretionary registration, because fOlTl1er section 290, subdivision (a)(2)(E) (now § 290.006) by its terms established only a forward-looking requirement-that trial
courts at conviction or sentencing consider discretionary registration. Accordingly, the consequence
of the equal protection violation for those defendants, like Picklesimer, convicte.d of section 288a,
subdivision (b)(J) (oral copulation with a minor)
and sentenced before January 1, 1995, is that they
are placed on the sex offender rolls when they
·would otherwise have been free of both mandatory
and discreiionary registration.
We disagree. The Legislature's clear intent is for all
provisions of the Act, including section 290.006, to
apply going forward. We detennined in Hofsheier,
supra, 37 Cal.4th 1185, and reiterate today, that in
cases where mandatory sex offender registration
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has been shown to violate equal protection, the procedure that most closely matches the legislative intent is not automatic removal of a sex offender from
the state sex offender registry, but an after-the-fact
discretionary determination whether removal is appropriate. FNH To pennit trial courts at such a relief
hearing to consider discretionary registration only if
the underlying conviction arose on or after January
1, 1995, would contravene the Legislature's implicit
intent in adopting the Act. (See § 290.023 [dates of
offense and initial duty to. register are immaterial
for purposes of applying the Act]; cf. People v.
Casrellanos (1999) 21 Ca1.4th 785 [upholding as
constitutional the Legislature's decision to extend
former g 290, subd. (a)(2)(E), now § 290.006, to offenses comm itted before Jan. I, 1995].) Accordingly, in crafting an equal 'protection remedy, we
see no reason to distinguish between Hofsheier relief proceedings involvi'ng pre-1995 and post-1995
convictions. (See People v. Garcia, supra, 161
Cal.AppAth at p. 486 [§ 290.006 may be c.onstitutionally applied to a defendant seeking Hojsheier
relief, even though it was not in existence when the
defendant was originally sentenced].)
FN8. It is true section 290.006's language
provides for discretionary findings to be
made "at the time of conviction or sentencing." However, implicit in our decision in
f-/(~f.i·heier,
supra, 37 Cal.4th at pages
1208-1209, was the· conclusion that the Legislature did. not intend by this language to
strip courts of the power to later enter findings in instances where, at the time of conviction or sentencing, any need for findings was obviated by the existence of a
then valid mandatory registration requirement.
*7 In the alternative, Picklesimer argues application
of section 290 .006 is unlawful because it permits
imposition of heightened punishment based on findings of fact by a trial court rather than a jury, in violation of Apprendi v. Ne,!' Jersey (2000) 530 U.S.
466 and its progeny. As we have explained, "sex

offender registration is not considered 'a fonn of
punishment under the state or federal Constitution
[citations] .... " ( f-/oj'sheier. supra. 37 Cal.4th at p.
1197; see also Smith v. Doe (2003) 538 U.S. 84,
105-106 [sex offender registration is not punishment for purposes of the ex post facto clause].) Accordingly, Apprendi's requirement that "[o]ther
than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a
jury, and proved beyond a reasonable doubt" (Apprendi, at p. 490) has no application here. (See
People v. Presley (2007) 156 Cal.AppAth 1027,
1033-1035 [Apprendi does not apply to the discretionary determination whether to require sex offender registration]; People v. Garcia, supra. 161
Cal.App.4th at p. 486 [Apprendi does not apply t.o
the determination whether to deny Hojsheier relief
on the ground discretionary registration should still
be imposed].)
Picklesimer acknowledges our previous conclusions
that registration is not punishment, but argues that
the sex offender residency restrictions of the Sexual
Predator Punishment and Control Act: Jessica's
Law (§ 3003.5, subd. (b), added by Prop. 83, as approved by voters, Gen. Elec. (Nov. 7, 2006») are
punishment, and thus that the facts required to impose those restrictions-the facts supporting continued sex offender status-must now be found beyond
a reasonable doubt by a jury pursuant to Apprendi
v. New Jersey. supra, 530 U.S. 466, and its progeny. Picklesimer cannot show a potential Apprendi
violation on this basis. If Proposition 83's restrictions do not amount to punishment for his original
crimes, there is no Apprendi problem and no right
to a jury trial. Conversely, if Proposition 83's restrictions were to be considered punishment for his
original offenses (but see In re E..!. (2010) 47
Cal.4th 1258,1271-1280), they could not under the
state and federal ex post facto clauses be constitutionally applied to Picklesimer, whose crimes all
long predate the approval of Proposition 83. (See
U.S. Canst., art. I, § 10, cl. 1; Cal. Const.. art. I, g 9
; People 1'. Granr (1999) 20 CalAth 150, 158.) In
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either event, there is no constitutional bar to having
a judge exercise his or her discretion to determine
whether Picklesimer should continue to be subject
to registration.
Picklesimer also contends he cannot be subjected to
a discretionary determination on whether he should
continue to be required to register without first being pelmitted the opportunity to withdraw his plea.
But he concedes he was aware at the time he
entered his plea that sex offender registration was a
mandatory, automatic consequence of the plea; he
cannot complain now that he is being afforded at
least· the possibility of being spared that consequence. Indeed, as we explained in People v. McClellan (1993) 6 Cal.4th 367, 378, even had
Picklesimer not been aware of the registration consequence, he would not be entitled to withdraw his
plea absent a showing that he would not have
pleaded guilty but for the court's omission. Where,
as here, there was no m,isadvisement and no breach
of any plea term, there certainly is no basis for a
plea withdrawal. (See People v. Walker (I 991) 54
Ca1.3d 1013,1022-1027.)
*8 Next,Picklesimer argues section 290.006 was
intended to apply only to "nonsexual" offenses,
such as stalking or burglary, that may have been
committed to gratify sexual impulses, not to inherently sexual offenses the Legislature .chose to exempt from mandatory registration. Notably,
however, the language of the statute contains no
such limitation; instead, it requires registration following conviction "for any offense not included
specifically in subdivision (c) of Section 290" (the
provision listing those cony.ictions that give rise to
mandatory registration), provided certain findings
are made. (§ 290.006.) The statutory scheme thus
creates two categories of crimes: those listed in section 290, subdivision (c) (to which a registration requirement attaches automatically) and all others
(for which registration is contingent on the trial
court making specific additional findings under· §
290.006).· Picklesimer essentially posits three categories of crimes: those (uniformly sexual in

nature) for which registration is mandatory, those
(unifom1ly nonsexual in nature) for which registra- .
tion is permitted, and those (again, uniformly sexual in nature) for which registration is forbidden. As·
the statutory scheme nowhere identifies what
crimes might fall in this supposed third category,
nor offers. any judicial warrant for creating such a
category, we decline to do so.
Finally, Picklesimer argues that even if section
290.006 applies to him, no facts exist that would
support the trial court's exercise of discretion to retain him in the state. sex offender registry. (See
Lewis v. Superior Court, supra, 169 Cal.AppAth at.
pp. 78-79 [granting Hofsheier relief on appeal, be-.
cause there was no evidence in the record to support a discretionary registration requirement].) Accordingly, he argues, we may still follow the Lewis
course of treating his motion as a petition for writ
of mandate and issuing a writ directing the trial
court to grant him relief.
The issue, however, is contested, and unlike in
. Lewis v. Superior Court, supra, 169 Cal.AppAth
70, the record before us is incomplete; no part of
the original proceedings is included in the record on
appeal. We thus cannot determine whether this is a
case in which there is "no basis for the exercise of
discretion" because "the existing facts unequivocally require one particular action." (Jd. at p. 77.)
We therefore follow the course of the Court of Appeal in In re Stier, supra, 152 Cal.AppAth 63, and
decline to exercise our discretion to convert
Picklesimer's motion to a petition for writ of mandate and decide it on the merits.
DISPOSITION

For the foregoing reasons, we affirm the judgment
of the Court of Appeal, without prejudice to
Picklesimer's opportunity to file an original petition
for writ of mandate in the trial court seeking
whatever relief he may be entitled to under People
v. H(((s!1eiel', supra, 37 CalAth 1185.
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FEBRUARY 2010 - ADI NEWS ALERT
by
Elaine A. Alexander, Executive Director

This alert covers the recent amendment to Penal Code section 4019 enacted by Senate Bill No. 18,
1
section 50, Third Extraordinary Session of2009-2010, which became effective January 25, 2010. (See
attached text of SBx3 18, sec. 50.)
Basically, this section of the bill increases the available pre-sentence credit for a number of
prisoners. It used to be six days of credit for every four days of actual custody. (Former Pen. Code,§
4019, subds. (b), (c), (f).) Under SBx3 18, two days of conduct credit are awarded for each two days of
actual custody. (For example, under that formula the prisoner receives eight days of credit for four days of
actual custody instead of the previous six.) The increase does not apply to sex offenders required to register,
those convicted of a serious felony, and those with prior serious or violent felony convictions. A fuller
description of the changes enacted by SBx3 18, prepared by ADI staff attorney Victoria Matthews, is
attached.
We have been trying to sort out the options on how to handle the increased pre-sentence credits
2
under section 4019. These include administrative remedies, Fares / Penal Code section 1237.1 motion in
trial court, action in the reviewing court, and habeas corpus, among others. Although some loose ends still
exist, this alert provides guidance. Please consult the assigned ADI staff attorney if a case presents any gray
areas.
.

.

3

ADI's paper on Potentially Favorable Changes in the Law ("Favorable Changes") (attached)
applies to this situation. In addition, the First District Appellate Project has posted guidance on its
4
website. Panel attorneys should consult both.
Retroactivity and finality
In our opinion these amendments apply to all cases not yet final for purposes of appellate review
as ofJanuary 25, 2010, the effective date of the amendment. (See In re

1

As a reminder: Counsel are responsible for all matters covered in e-mail alerts, newsletters, and
other information made available to the panel. Past alerts and newsletters are at
http://www.adi-sandiego.com/news alerts.html and
http://www.adi-sandiego.com/news newsletters.html.
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People v. Fares (1993) 16 Cal.App.4th 954.

3

4

http://www.adi-sandiego.com/PDFslFavorable%20changes%20 11-08.pdf.
http://www.fdap.org/4019.shtml.

I

Estrada (1965) 63 Cal.2d 740 [ameliorative changes in statutes presumed to apply retro~ctively to cases not
yet final when they become law]; Favorable Changes, supra, Part Two, on general principles of
retroactivity. )
s

The term "final" in the Estrada context means final for purposes of appellate review. That means
the avenues of direct appeal are no longer available. If a petition for review was not filed, the case
becomes final for purposes of appellate review when the time for the California Supreme Court to grant
review on its own motion expires - 60 days after the Court of Appeal opinion was filed, unless the court
extends that time. (Cal. Rules of Court, rule 8.512(c)(1 ).) If a petition for review was filed, the case
becomes final for purposes of appellate review when the time to petition the United States Supreme Court
for certiorari expires (90 days from the denial of review) or when that court denies certiorari. (People v.
Vieira (2005) 35 Cal.4th 264, 306; In re Pine (1977) 66 Cal.App.3d 593, 594; see Favorable Changes,
supra, Part Two, on general principles of retroactivity.)
Administrative remedies
CDCR: Although section 59 of SBx3 18 requires the California Department of Corrections and
Rehabilitation to implement the changes enacted, it appears that CDCR is recalculating only post-sentence
6
credits, not those under section 4019. Thus counsel- trial or appellate - must do something.

SThe various meanings of "final" are explored in the Appellate Defenders, Inc., Criminal
Appellate Practice Manual, chapter 7, § 7.29 ("Manual"). See
http://www.adi-sandiego.com/manual.html.
CDCR is not applying the changes retroactively, despite Estrada. The non-retroactive interpretation
as to post-sentence credits may require litigation, but the matter is normally not within our purview. We
are contacting the Prison Law Office.
6

2

Steps panel attorneys can take in their cases.
The Favorable Changes memo, supra, Part One, on what appellate attorneys can do to help their clients,
provides detailed guidance on applying a favorable change in the law at various stages of a case. The main
points applicable here are, in brief:

Evaluation of need for urgent action: In some cases the client may be entitled to immediate or
imminent release with the application of the revised credits. Counsel should review their entire pre-final
c,aseload to identify any such cases and take swift action, Favorable Changes, supra, Part One, section IV
on alternative and expedited procedures discusses options. (See also Manual, supra, chapter I, § 1.30 et
seq.)
Evaluation of adverse consequences: As always, counsel should be alert to the possibility that
. pursuing a remedy will call attention to an error in the client's favor and end up costing the client more time
than it saves. Counsel should not plunge in without investigating such a possibility. (See Manual, supra,
chapter 4, § 4.91 et seq.)
Communication with trial counsel: It is important to contact trial counsel early and see if he or she
is handling the correction in the superior court. If so, keep in touch to make sure trial counsel is

3

,

following through. The previous two steps - evaluation of urgency and adverse consequences - are needed
even if trial counsel will handle it, in case he or she overlooks that aspect.

Motion in trial court: If after communicating with trial counsel the appellate attorney decides he or
she needs to do something, it is often advisable to start with a Fares / Penal Code section 1237.1 motion in
the trial court. (See Manual, supra, chapter 4, § 4.42.) This is not automatic; sometimes other action is
preferable. The California Appellate Project, Los Angeles, has distributed a sample, which is attached.
8

Argument in appellate court in pre-remittitur cases: If a trial court motion is denied or is not
feasible, it can be raised in the appellate courts by opening brief, supplemental brief, petition for
rehearing, petition for review, or modification to petition for review - depending on the stage of the
appeal. See Favorable Changes, supra, Part One, section II, on pre-remittitur procedures. The FDAP
website page mentioned above has a sample argument and also a step-by-step analysis.
Post-remittitur cases not yet final for purposes of appellate review on January 25: A remittitur
issues when the California Supreme Court denies a petition for review or the time for granting review
expires. (Cal. Rules of Court, rules 8.272(b)(1 )(A), 8.528(b).) As discussed above, if a petition for review
was not filed, the case becomes final with the issuance of the remittitur. If a petition for review was filed,
finality is when the time for petitioning for certiorari expires or the court denies certiorari. If a case was
not yet at that stage on January 25, the new credits law would apply, and counsel should review possible
remedies. Favorable Changes, supra, Part One, section III, discusses potential procedural steps for
post-remittitur cases not yet final for purposes of appellate review. It is especially important to consult
ADI about remedies in post-remittitur, pre-final situations. Pre approval is needed for compensation for
actions taken, because the appointment is technically expired.
Post-remittitur casesfinalbefore January 25: At this time we do not contemplate routinely
pursuing the added credits in cases final for purposes of appellate review before January 25,2010.
Obviously, that is subject to reconsideration if in a test case a court holds the amendment to be fully
retroactive. Consult the ADI staff attorney if a final case seems to require action. Pre approval is needed
for any compensation for such action.

8
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The denial might be appealed separately or added to the existing appeal via augmentation. See
rule 8.340(a) on automatic augmentation of subsequent trial court orders. This rule is commonly not
complied with because the superior court clerk has to remember the case is on appeal and proactively
prepare an augmentation. As a result, appellate counsel should remind the clerk of this duty.
4

FEBRUARY 2010 - ADI NEWS ALERT
(No.2)
by

Elaine A. Alexander, Executive Director

This alert' could be entitled "Life Is Never Dull- or Simple." It reports on no fewer than three
recent changes in the law: (1) recent developments concerning the January 25 amendment to Penal Code
2
section 4019 ; (2) a California Supreme Court case on the constitutionality of Proposition 83' s 2006
changes to the SVP law; and (3) a Court of Appeal decision holding Cunningham retroactive to Apprendi.
Additionally, accompanying the alert are (1) an article by senior staff attorney Howard Cohen and
me on arguing Watson error more effectively; (2) a synopsis by staff attorney Jamie Popper of the
November 20,2009, Pacific Juvenile Defender's Conference Roundtable; and (3) a summary of recent
changes in the law, by Garrick Byers of the Fresno Public Defender. Note, too, the links in the cover
e-mail that accompany this alert, referring to materials on ethical issues.

SBx3 18's modifications to Penal Code section 4019: Cooperation or
litigation? Retroactive and if so to when?
As reported more fully in our February 2 alert, the January 25 amendment to Penal Code section
4019 enacted in SBx3 18 increases the allowable pre-sentence credits for many prisoners. This alert
recounts some developments concerning that law.
We have been in contact with public defenders in our counties, asking them what their plans are, so
that we can keep appellate attorneys informed. We urged them to pursue remedies at a local level and
provided sample arguments. We were told that in San Diego, San Bernardino, Riverside, and Orange
Counties some action in some cases would be taken, often in cooperation with the district attorney and
superior court. We are uncertain about Imperial and Inyo.
For the most part, the position agreed on has been that the law applies to those whose
. judgments were not yet final for purposes of appellate review as of January 25, although local action
may not cover all of those cases. Nevertheless, in a February 16 .

'My usual reminder: Counsel are responsible for all matters covered in e-mail alerts,
newsletters, and other information made available to the panel. Past alerts and newsletters are at
http://www.adi-sandiego.com/news alelis.html and
http://www.adi-sandiego.com/news newsletters.html.
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This amendment was enacted by SBx3 18, the subject of the February 2 alert:
http://www.adi-sandiego.com/news alerts.html.

news release,' Attorney General Brown announced his office is taking the position that the amendment
to section 4019 is prospective only:
District Attorneys and county counsel have differing views on whether the amendment is
retroactive (Le., applies to the time prisoners were confined before January 25) or
prospective (i.e., applies only to the time prisoners are confined after January 25) ....
[The Attorney General's] position is that Penal Code section 4019 should be deemed
prospective because there is no clear evidence that the Legislature intended it to be
retroactive ....
Rather than simply reducing sentences, the amendment is designed to encourage good
behavior on the part of prisoners by increasing the amount of work and good-time credits
that they can earn. " ... Reason dictates that it is impossible to influence behavior after it
has occurred."
The Attorney General's position is puzzling on several levels:
•
The news release dismisses as an aberration People v. Doganiere (1978) 86 Cal.App.3d 237, which
held conduct credits retroactive, saying, "the holding is unpersuasive because the court failed to address the
point that conduct credits are intended by their nature to influence future behavior." But the Doganiere
opinion does in fact address that point: it finds that the legislative intent was to recognize and reward
good behavior retroactively. (Id. at 239-240.) Its holding was followed in Peoplev. Smith (1979) 98
Cal.App.3d 793, 799. In addition, the Attorney General's argument fails to acknowledge People v. Sage
(1980) 26 Ca1.3d 498, 509-510, footnote 7, which on equal protection grounds made retroactive its decision
giving pre-sentence conduct credits to detainees in jail ultimately sentenced as felons.
•
The Attorney General's position does not take account
of section 59 of SBx3
18, which requires
4
.
CDCR to implement the changes and anticipates delays. If the

,

.
http://ag.ca.gov/newsalerts/release.php?ld=1861.
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Section 59 provides in part: "The Department of Corrections and Rehabilitation shall implement
the changes made by this act regarding time credits in a reasonable time. However, in light of limited case
management resources, it is expected that there will be some delays in determining the amount of
additional time credits to be granted against imnate sentences resulting from changes in law pursuant to this
act."

changes were merely prospective, i.e., applicable only to time spent on or after January 25, CDCR
would have little to do other than adjust the formula used in the future. It would not have to
compute "the amount of additional time to be credited" against sentences (SBx3 18, § 59,emphasis
added), since it would have awarded the correct credits to begin with. As to section 4019 credits,
likewise, CDCR would have nothing to do, since trial courts presumably would have applied the
s
new law in awarding credits.
• The Attorney General's argument is based on a counterfactual premise. The explicit legislative
purpose behind the amendment was not improving the behavior ofthose in custody (though it
might have that effect), but rather, as stated in its concluding section, alleviating overcrowding and
reducing the costs of the prison system to address the state fiscal emergency. (SBx3 18, § 62:)
Prospective application will reduce prison population only in the relatively distant future, and the
case~by-case litigation made necessary by the Attorney General's position will hardly save money.
It is too early to tell what effect the Attorney General's position will have on the arrangements
already worked out in the various counties. Because the situation is so fluid, we can only emphasize
the usual refrain: contact trial counsel before making any decision. If trial counsel is going to act,
appellate counsel need only take the role of a monitor. If trial counsel is not, appellate counsel should
. follow the guidance offered in the February 2 alert. As mentioned there, a motion under Penal Code
section 1237.1 in the trial court may well be appropriate.'

5

In People v. Brown, C05651 0, an SBx3 18 case the Third District is expediting, the court has
issued an order for supplemental briefing on the question: "Whether section 59 of Senate Bill 18 (Stats.
2009-20 I 0, 3rd Ex. Sess., Ch. 28 (Sen. Bill 18)) suggests a legislative intent that the changes to Penal
Code section 4019 be applied retroactively to those. whose judgment was not final as of January 25,2010,
as well as those whose judgment was final as of January 25, 2010." The Fifth District is also expediting
People
v. Rodriguez, F057533, on the retroactivity ofSBx3 18's amendment to section 4019.
6

.

Section 62 provides: "This act addresses the fiscal emergency declared by the Governor by
proclamation on December 19, 2008, pursuant to subdivision (f) of Section 10 of Article IV of the
California Constitution."

,

We have replaced the sample Penal Code section 1237.1 trial court motion attached to our last
alert with a more generic version that includes additional authorities. (New sample at
http://www.adi-sandiego.com/newsalerts.htm!.) It includes a cite to People v. Acosta (1996) 48
Ca!'App.4th 411, 428, fn. 8: "If a Case is pending on appeal, section 1237.1 vests the trial court with the
power to rule on a request for additional credits." Hopefully this will prevent those foreseeable denials
based, incorrectly, on lack

And finally, as if these complications weren't enough, we have concluded it is arguable, on equal
protection and/or legislative intent grounds, that the law is fully retroactive and applies even to cases final
8
before January 25. Ifin one or more test cases an appellate court finds the law fully retroactive, there may
well be an administrative remedy that would make case-by-case litigation unnecessary. Thus, as we said
. in the February 2 alert, we remain in a wait-and-see mode as to these cases. To receive compensation,
counsel must consult with ADI before taking action in any closed case.

of jurisdiction.
8

.

E.g., People v. Sage, supra, 26 Ca1.3d 498,509, fn. 7 [conduct credits], and In re Kapperman
(1974) 11 Ca1.3d 542,544-546 [actual custody credits], both based on equal protection; see also In reo
Chavez (2004) 114 Cal.App.4th 989 and Way v. Superior Court (1977) 74 Cal.App.3d 165 [change from
indeterminate to determinate sentencing], both based on legislative intent.

Senate Bill Number 18XXX (2009-2010 3rd Ex. Sess.)
Excerpt Amending Penal Code section 4019
Effective January 25, 2010

***
SEC. 50. Section 4019 of the Penal Code is amended to read:
(a) The provisions of this section shall apply in all of the following cases:
(1) When a prisoner is confined in or comn1i tted to a county jail, industrial farm, or
road camp, or any city jail, industrial fann, or road camp, including all days of
custody from the date of arrest to the date on which the serving of the sentence
commences, under a judgment of imprisonment, or a fine and imprisonment until
the fine is paid in a criminal action or proceeding.

(2) When a prisoner is confined in or committed to the county j ail; industrial fann,
or road camp or any city jail, industrial fann, or road camp as a condition of
probation after suspension of imposition of a sentence or suspension of execution
of sentence, in a criminal action or proceeding.
(3) When a prisoner is confined in or committed to the county jail, industrial farm,
or road camp or any city jail, industrial fann, or road camp for a definite period of
time for contempt pursuant to a proceeding, other than a criminal action or
proceeding.
(4) When a prisoner is confined in a county jail, industrial farm, or road camp, or a
. city jail, industrial farm, or road camp following arrest and prior to the imposition.
of sentence for a felony conviction.
(b)

(1) Except as provided in Section 2933.1 and paragraph (2), subject to the
provisions of subdivision (d), for each four-day period in which a prisoner is
confined in or committed to a facility as specified in this section, one day shall be
deducted from his or her period of confinement unless it appears by the record that
the prisoner has refused to satisfactorily perform labor as assigned by the sheriff,
chief of police, or superintendent of an industrial farm or road camp.

(2) If the prisoner is required to register as a sex offender pursuant to Chapter 5.5
(commencing with Section 290), was committed for a: serious felony, as defined in
Section 1192.7, or has a prior conviction for a serious felony, as defined in Section
1192.7, or a violent felony, as defined in Section 667.5, subject to the provisions of

subdivision (d), for each six-day period in which the prisoner is confined in or
committed to a facility as specified in this section, one day shall be deducted from
his or her period of confinement unless it appears by the record that the prisoner
has refused to satisfactorily perform labor as assigned by the sheriff, chief of
police, or superintendent of an industrial fann or road camp.
(c)

(1) Except as provided in Section 2933.1 and paragraph (2), for each four-day
period in which a prisoner is confined in or committed to a facility as specified in
this section, one day shall be deducted from his or her period of confinement
unless it appears by the record that the prisoner has not satisfactorily complied
with the reasonable rules and regulations established by the sheriff, chief of police,
or superintendent of an industrial farm or road camp.
(2) If the prisoner is required to register as a sex offender pursuantto Chapter 5.5
(commencing with Section 290), was committed for a serious felony, as defined in
Section 1192.7, or has a prior conviction for a serious felony, as defined in Section
1192.7, or a violent felony, as defined in Section 667.5, for each six-day period in
which the prisoner is confined in or committed to a facility as specified in this
section, one day shall be deducted fromhis or her period of confinement unless is
appears by the record that the prisoner has not satisfactorily complied with the
reasonable rules and regulations established by the sheriff, chief of police, or
superintendent of an industrial farm or road camp.

I;.

(d) Nothing in this section shall be construed to require the sheriff, chief of police, or
superintendent of an industrial farm or road camp to assign labor to a prisoner if it
appears from the record that the prisoner has refused to satisfactorily perform labor as
assigned or that the prisoner has not satisfactorily complied with the reasonable rules and
regulations of the sheriff, chief of police, or superintendent of any industrial farm or road
camp.
(e) No deduction may be made under this section unless the person is committed for a
period of four days or longer, or six days or longer for persons described in paragraph (2)
of subdivision (b) or (c).
(f) It is the intent of the Legislature that if all days are earned under this section, a term of
four days will be deemed to have been served for every two days spent in actual custody,
except that a term of six days will be deemed to have been served for every four days
spent in actual custody for persons described in paragraph (2) of subdivision (b) or (c).

***

/.
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Defendant James Lee Brown III appeals from his conviction
for selling methamphetamine.
subd.

(a).)

(Health & Saf. Code, § 11379,

In the published portion of this opinion, we

conclude defendant is entitled to the retroactive benefit of an
amendment to Penal Code section 4019 that went into effect after
he was sentenced but before his conviction became final.
(Further undesignated section references are to the Penal Code.)
That amendment provides for enhanced presentence conduct credits
for certain classes of offenders.

In the unpublished portion of

the opinion, 'we agree with defendant the abstract of judgment
must be corrected to delineate the specific fines and fees
imposed, but reject defendant's other contentions of judicial
misconduct, prosecutorial misconduct, and sentencing error.

We

therefore affirm the judgment but remand with directions to
provide a detailed recitation of the fines and fees imposed and
to correct the abstract of judgment.
FACTS AND PROCEEDINGS

Between May and August 2006, at the invitation of the
tribe; a law enforcement task force conducted an ongoing
undercover drug buy program at a tribal casino near Susanville.
Agent Lucy Villones was part of the task force.

In her role,

Villones would go to the casino and pose as a patron.

She would

generally sit next to other casino pa~rons and engage them in
small talk.

Sometimes she was directed by Marvin Clark, a local

officer experienced in recognizing local drug dealers, to target
specific people.

Eventually she would ask the target if they

2

Il,.

Defendant was charged with, and a jury found him guilty of,
one count of selling methamphe-tamine.

He was sentenced to the

midterm of three years in state prison.
Defendant appealed, contending the trial court improperly
coerced the jury into reaching a verdict, the prosecutor engaged
in misconduct during closing argument, the trial court abused
. its discretion in imposing a midterm sentence and punishing
defendant for having gone to trial, and the abstract of judgment
must be corrected to delineate the specific fines and fees
imposed.

In an opinion filed on January 13, 2010, we agreeq

wi th defendant on the latter point b.ut otherwise affirmed the
judgment.

(People v.

Brown

(Jan. 13, ·2010, C056510)

[nonpub.

opn.] .)
On January 29, 2010, defendant filed a petition for
rehearing, arguing he is entitled to the benefit of an amendment
to section 4019 that went into effect on January 25, 2010, and
provides for enhanced presentence conduct credits.

We granted

the petition and vacated our January 13, 2010, decision.
DISCUSSION

I
JudiCial Misconduct

Defendant contends the trial court committed judicial
misconduct "when it stated that argument, instructions and
deliberations could begin and end after 5:00 p.m. on the second
day of trial, gave a limited break, and made the jury skip
dinner to accommodate this schedule."

6

Noting the absence of an

11

court's finding that defendant was known as a source of illegal
drugs at the casino.
Thus, contrary to defendant's claim, the findings of the
court underlying its sentencing decision are supported by
substantial evidence.

These findings sup~ort both the denial of

probation and the imposition of the middle term.

There was no

abuse of discretion.

IV
Fines and Fees
Relying on People v. High (2004) 119 Cal.App.4th 1192,
defendant contends the oral pronouncement of judgment and the
abstract of judgment do not properly delineate the components of
the various fines and fees imposed by the trial court.

The

People concede the point.

V
Section 4019
A defendant sentenced to state prison following a criminal
conviction is entitled to .credit against the sentence imposed
for all days spent in custody prior to sentencing; including
days served as a condition oiprobation.

(§

2900.5, subd.

(a).)

In addition, the defendant may be entitled to conduct credits
pursuant to section 4019.
Prior to January 25, 2010, subdivisions

(b) and (c)

of

section 4019 provided that "for each six-day period in which a
prisoner is confined in or committed to" a local facility, one
day is deducted from the period of confinement for performing
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IV

· assigned labor and one day is deducted from the period of
confinement for satisfactorily complying with the rules and
regulations of the facility.

( S t at s. 1982, ch. 12 34, § 7,

p. 4553.)

Subdivision (f) provided that "if all days are earned

under this

s~ction,

a term of six days will be deemed to have

been served for every four days spent in actual custody."

(Id.

at p. 4554.)
In October 2009, the Legislature passed Senate Bill No. 18
(2009-2010 3d Ex, Sess.)

(Senate Bil118) which, among other·

things, amended section 4019.

Senate Bill 18 amended section

4019 to provide for the accrual of presentence credits at

twic~

the previous rate for all prisoners except those "required to
register as a sex offender," "committed for a serious felony, as
defined in Section 1192.7" or who have a prior conviction for a
serious or violent felony.
subd.

(§

4019, subd.

(b) (2); see also id.,

(c)(2); Stats. 2009; 3d Ex. Sess., ch. 28, § 50.)

subdivisions

New

(b) (1) and (c) (1) of section 4019 provide that one

day of work credit and one day of conduct credit may be deducted
for each four-day period of confinement or commitment.
According to revised subdivision (f), "if all days are earned
under this section, a term of four days will be deemed to have
been served for every two days spent in actual custody
(§ 4019, subd.
§

50.)

"

(f); see also Stats. 2009, 3d Ex. Sess., ch. 28,

Senate Bill 18 went into effect on January 25, 2010.

Defendant here served a total of 62 days in presentence
confinement.

In addition to these 62 days, defendant was

awarded conduct credits under former section 4019 of 30 days.
25

II

Defendant contends he is entitled to the enhanced credits
provided under Senate Bill 18.

He has no prior convictions, is

not required to register as a sex offender, and the current
offense is not a serious felony under section 1192.7.

Under

revised section 4019, defendant would be entitled to two days of
conduct credit for every two days of actual custody.

Defendant

argues he.is entitled to the benefit of a statutory amendment
that reduces punishment or increases credits unless the
legislation contains a savings clause making it applicable
prospectively only.

He argues Senate Bill 18 contains no such

savings clause.
The .People respond that Penal Code amendments are presumed
to operate prospectively unless the Legislature specifies
otherwise and that presumption has not been rebutted here.
Section 3 states that no part of the Penal Code is retroactive
~unless

expressly so declared."

In re Estrada

(1965)

The People acknowledge that in

63 Ca1.2d 740 (Estrada), the California

Supreme Court created an exception to section 3 for statutory
amendments that reduce punishment for a particular crime.
According to the high court:

~When

the Legislature amends a

statute so as to lessen the punishment it has obviously
expressly determined that its former penalty was too severe and
that a lighter punishment is proper as punishment for the
commission of the prohibited act.

It is an inevitable inference

that the Legislature must have intended that the new statute
imposing the new lighter penalty now deemed to be sufficient
should apply to every case to which it constitutionally could

26

apply.

The amendatory act imposing the lighter punishment can

be applied constitutionally to acts committed before its passage
provided the judgment convicting the defendant of the act is not
.final."

(Id.

at p. 745.)

The People contend "it is riot clear that a change in the
accrual rate of conduct

~reditsconstitutes

an 'amendatory

statute lessening punishment'" subject to the presumption of
ret.roactivity recognized in Estrada.

They argue an amendment

increasing conduct credits is not intended to reduce punishment
but to increase

th~

incentive for good behavior.

Therefore,

the rationale of Estrada--that the Legislature has determined
the former punishment was too severe--does not apply.

They

argue the purpose of encouraging good behavior is not served by
awarding additional credits for conduct that has already
occurred.
The question before us is one of legislative intent.
(People v. Floyd (2003) 31 Cal. 4th 179, 184; Estrada, supra,

Cal.2d at p. 744.)

63

Where the Legislature expressly states its

intent that an enactment be applied retroactively or
prospectively, we need look no further.

The question then

becomes whether the stated intent otherwise violates a provision
of the state or federal Constitution.
Senate Bill 18 contains no express statement of intent.
must therefore look elsewhere.
presumptions discussed above.

We

We begin with the two alternate
If the amendment is a reduction

in punishment, Estrada requires that we presume retroactive
application, at least as to cases not yet final on the effective
27

,,.

(See In re Moreno (1976) 58 Cal.App.3d 740,

date.

742.)

For

all other amendments, section 3 requires that we presume
prospective application.

However, in either case, the

presumption may be rebutted by evidence demonstrating a contrary
intent.
In People v. Hunter (1977)

68 Cal.App.3d 389

(Hunter), the

Court of Appeal considered an amendment to section 2900.5
allowing for an award of presentence custody credits.

The

legislation contained no express statement of retroactive or
prospective application.

(Id; at p. 392.)

The

co~rt

concluded

the amendment "must be construed as one lessening punishment"
within the meaning of Estrada.
the court:

(Id. at p. 393.)

According to

"True, Estrada deals with a statute which lessens

the maximum sentence for a particular crime while the amendment
to section 2900.5 concerns credit against a lesser sentence
imposed as a condition of probation.

But in the circumstances

which we here consider, the distinction is without legal
significance."

(Ibid. )

The People argue Hunter is distinguishable, because it
dealt with actual custody

~redits

rather than conduct credits.

According to the People, this distinction is significarit,
because the purpose of awarding actual credi~s is to reduce the
remaining punishment imposed, whereas the purpose of awarding
conduct credits is to create an incentive for good behavior.
According to the People, that purpose is not served by awarding
credits for past conduct.

Hence, so the argument goes, the

reasoning of Estrada does not apply.
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However, in People v. Doganiere (1978)

8.6 Cal.App.3d 237

(Doganiere), the Court of Appeal applied. Estrada to an amendment

involving conduct credits.

In that case, the People raised the

same argument asserted here--that Estrada does not apply because
an amendment extending the opportunity to earn conduct credits
is designed to control future behavior.

(Id. at p. 239.)

Although the court found the argument interesting, it was not
persuaded.

(Ibid. )

The court explained:

"Under Es trada, it

must be presumed that the Legislature thought the prior system
of not allowing credit for good behavior was too severe."

(Id.

at p. 240.)
The People assert that the reasoning of Doganiere is
unsound.

They argue "[t]he awarding of conduct credit was not a

legislative determination that sentences were too severe(
rather, it was a legislative determination that motivating and
incentivizing good behavior would help to maintain discipline
and minimize threats to prison, and jail security."
According to the People, the opposite result was reached in
In re Stinnette (1979)

94 Cal.App.3d 800 (Stinnette).

In

Stinnette, the Court of Appeal considered an amendment to

section 2931 under the Determinate Sentencing Act (DSA) allowing
for prisoners to earn conduct credits but restricting
application of the amendment to time served after the effective
date.

However, the Stinnette court did not address the questiori

whether it must be presumed the Legislature intended retroactive
application.

The DSA expressly provided for prospective

application.

The issue in Stinnette was whether this
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prospective application violated equal

p~otection.·

The court

concluded it did not, because there was a rational basis for
treating those who had already begun serving their sentences
differently from those who began serving their sentences after
the effective date.

(Id.

at pp. 805-806.r

The People further argue that, even if we presume
retroactive application, such presumption is rebutted by the
purpo~e

underlying
is twofold:

of Senate Bill 18.

They argue that purpose

to address budgetary concerns by reducing prison

populations, and to create further incentives for good behavior.
The People argue the first purpose is served by either
retroactive or prospective application, but the second purpose
is served 6nly by prospective application.

According to the

People, if the Legislature's only concern was budgetary, it
could have served that purpose more directly by granting
additional credits to ail prisoners, regardless of conduct.
According to the People, their interpretation is supported
by other provisions of Senate Bill 18.

Section 39 of the act

amends Penal Code section 2933.05 to allow for up to six weeks
of credit for participation in certain rehabilitation programs.
(Stats. 2009, 3d Ex. Sess., ch. 28, § 39.)

Section 41 of the

act amends Penal Code section 2933.3 to allow for additional
credits for participation in a fire fighting or conservation camp
program.

(Stats. 2009, 3d Ex. Sess., ch. 28, § 41.)

Senate

Bill 18 also contains provisions requiring counties to develop
and implement programs to reduce recidivism.
Ex. Sess., ch. 28, § 36.)

(Stats. 2009, 3d

According to the People, these
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provisions demonstrate the Legislature sought to reduce prison
populations while at the same time minimizing security risks by
allowing early release only of "those prisoners who have
demonstrated an ability to safely re~enter society,

i.e., those

with consistently good behavior, and those who have dedicated
themselves to vocational pursuits."
However, the People's argument cuts both ways.

If the

intent of the Legislature was to reduce prison populations, but
to db so responsibly by providing early release only for less
serious offenders who have demonstrated good behavior, that
purpose can also be served by retroactive application of revised
settion4019.
all

prison~rs,

Rather than simply granting additional credits to

as the People suggest might have been done if the

Legislature's only concern was budgetary, Senate Bill 18
increased credits only for those prisoners who earned. them.

In

other words, only those prisoners who have demonstrated good
behavior, both in the past and going forward, would be entitled
to the enhanced credits.
Furthermore, the People's argument overlooks the fact that
amended section 4019, if applied prospectively, would provide
additional credits for past behavior.

A prisoner sentenced

shortly after the effective date of Senate Bill 18 would be
. granted the enhanced benefits notwithstanding the fact much of
his or her presentence custody occurred before the effective
date and therefore at a time when the additional incentives were
not in place.

31

In our view, the present matter is governed by Estrada.
Whatever the ultimate purpose or purposes of the amendment to
section 4019, the effect of the amendment is to reduce the
overall time of imprisonment, and, thus, the punishment, for
those less serious offenders who have demonstrated good behavior
while in custody.

A prisoner released from prison one day

sooner has been punished one day less in prison than he would
have been had there not been a change in the law.

This

conclusion is consistent with other provisions of the
legislation intended to provide additional means of reducing
prison population and with the overall intent of the Legislature
to address the state's fiscal emergency.

(See Sta ts. 2009, 3d

Ex. Sess., ch. 28, § 62.)
We recognize that, in Estrada, the Legislature's stated
purpose in passing the law there at issue was to .lessen the
punishment for certain crimes.

The Legislature has not been as

direct in making its purposes known here.

Even so, it appears

to us that the Legislature plainly did intend.with this
legislation to ease budgetary concerns by re~ucing the prison
population.

To accomplish this, the Legislature reduced the

total term of imprisonment by increasing conduct credits which
necessarily reduces the punishment for certain crimes.

The

holding in Estrada logically applies here.
However, even without the presumption of retroactivity, a
legislative intent that revised Penal Code section 4019 be
applied retroactively might reasonably be inferred from section
59 of Senate Bill 18.

It reads:

"The Department of Corrections
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and Rehabilitation shall implement the changes made to this act
regarding time credits in a reasonable time.

However, in light

of limited case management resources, it is expected that there
will be some delays in determining the amount of additional time
credits to be granted against inmate sentences resulting from
changes in law pursuant to this act.

An inmate shall have no

cause of action or claim for damages because of any additional
time spent in custody due to reasonable delays in implementing
the changes in the credit provisions of this act;

However, to

the extent that excess days in state prison due to delays in
implementing this act are ·identified, they shall be considered
as time spent on parole, if any parole period is applicable."
(Stats. 2009, 3d Ex. Sess., ch. 28, §59.)

Arguably, if the

Legislature did not intend retroactive appli6ation, it would not
have been concerned with "delays in determining the amount of
additional time credits to be granted against inmate sentences
resulting from changes in law ·pursuant to this act."

(Ibid. ,

italics added.)
The People contend the foregoing provision refers to a
different portion of Senate Bill 18.
Bill 18, the Legislature

~mended

In section 41 of Senate

Penal Code section 2933.3 to

allow for enhanced credits for those inmates who have completed
training for assignment to a conservation camp or as an inmate
firefighter or who have been actually assigned as inmate
firefighters.

(Stats. 2009, 3d Ex. Sess., ch. 28, § 41.)

Subdivision (d) of revised section 2933.3 reads:
authorized in subdivisions

(b) and (c)
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"The credits

shall only apply to

inmates who are eligible after July 1, 2009."
§

(Pen. Code,

2933.3; see also Stats. 2009, 3d Ex. Sess., ch. 28, § 41.)

The People argue the foregoing subdivision {d) is an express
indication of retroactivity to which section 59 of Senate Bill
18 was intended to apply ..
However, while the People are clearly correct that section
59 of Senate Bill 18 applies to any recalculations required by
the amendment to Penal Code section 2933.3, this does not
pre·clude application of the provision to the amendment of Penal
Code section 4019, or other amendments in Senate Bill 18, as
well.

Arguably, if the

Le~islature

had intended section 59 to

apply only to one amended provision in Senate Bill 18 ,: it is
reasonable to assume it would have placed that section with the
single amendment, rather than at the end of the overall
enactment.

At any rate, while section 59 of Senate Bill 18 is

certainly not an ironclad statement of legislative intent, it
does provide some insight into what the Legislature sought to
accomplish.
Senate Bill 18 "addresses the fiscal emergency declared by
the Governor by proclamation on December 19, 2008."
2009, 3d Ex. Sess., ch. 28, § 62.)

(Stats.

Its provisions provide

various means by which prison popUlations may be reduced,
thereby easing prison overcrowding and lowering cost.

Prior to

the effective date of Senate Bill 18, section 4019 proVided
incentive for good behavior.

Although the amendment to section

4019 effected by Senate Bill 18 provides further incentive, it
is obvious the true intent of the legislation was to reduce the
34

time in prison for eligible defendants.

As such, it must be

presumed the legislation was intended to be applied
retroactively (In re Estrada,

supra,

63 Cal.2d at p. 748),

unless a contrary intent is indicated.

Rather than

demonstrating a contrary intent, section 59 of Senate Bill 18,
along with the overall purpose of the legislation,

suggests the

Legislature intended that the amendment to Penal Code section
4019 be applied retroactively, at least as to those eligible
defendants whose convictions were not
date.

fin~l

on the effective

Therefore, we conclude defendant is entitled to the

additional conduct credits provided by amended section 4019.
Because defendant served 62 days of presentence custody, he is
entitled to 62 days of conduct credits.
DISPOSITION.

The judgment of conviction is aifirmed.

However, the

matter is remanded to the Lassen County Superior Court with
instructions' to provide a detailed recitation of all fees, fines
and. penalties on the record and to amend the abstract of
judgment to reflect these fees,

fines and penalties as well as

an increase ln presentence conduct credits to 62.
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A certified

copy of the amended abstract of judgment shall be forwarded to
the Department of Corrections and Rehabilitation.

HULL
-----------------------------,

We concur:

__________S_I_M_S__________ , Acting P. J.

BUTZ
, J.
---------------
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Pursuant to California Rules of Court, rules 8.11 05(b) and 8.1110, this opinion is
certified for publication with the exception of part III of the Discussion.
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On June 13,2007, in Stanislaus County case No. 1226035 (case No. 1226035),
appellant Jose Luis Rodriguez pled no contest to second degree burglary (Pen. Code, §§
459,460, subd. (b)),l receiving stolen property (§ 496, subd. (a)) and possession of a
forged item (§ 475, subd. (a)). That same day, the court imposed a prison term of three
years eight months, suspended execution of sentence and placed appellant on three years'
probation~

On February 20,2009, in Stanislaus County case No. 1242767 (case No.
1242767), 'appellant pled no contest to receiving stolen property and admitted violating
probation in case No. 1226035.
That same day, in a sentencing proceeding covering both cases, the court imposed
a prison term of three years eight months, consisting of the previously suspended
sentence in case No. 1226035, and a concurrent two-year term in case No. 1242767. The
court also awarded appellant presentence credit as follows: in case No. 1226035,338
days, consisting of 226 days of actual time credit and 112 days of conduct credit, and in
case No. 1242767,42 days, consisting of28 days actual time credit and 14 days conduct
credit.
Initially, appellant filed a Wende brief, i.e., an opening brief in whIch he raised no
issues and asked that this court independently review the record. (People v. Wende
(1979) 25 Ca1.3d 436.) Thereafter, appellant requested this court strike his Wende brief;
this court granted that request; and appellant filed an opening brief in which he argues:
(1) he is entitled to additional presentence credit under an amendment to section 4019
which, although it went into effect after he was sentenced, must be applied retroactively;
(2) if it is determined the amendment operates prospectively-only, the failure to calculate
appellant's presentence credit under the new law violates his constitutional right to the
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All statUtory references are to the Penal Code.
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equal protection of the laws; and (3) the abstract of judgment must be amended to reflect
the correct amount of presentence credit to which appellant is entitled. We will reject
appellanfs first two arguments, but conclude, as appellant acknowledges, that he is
entitled to 337 days of presentence credit in case No. 1226035, not 338 days as found by
the court, and no credit in case No. 1242767. 2 We will modify the judgment accordingly;
direct the trial court to prepare an amended abstract of judgment; and otherwise affirm.

DISCUSSION
I. Statutory Construction
Under section 2900.5, a person sentenced to state prison for criminal conduct is
entitled to credit against the term of imprisonment for all days spent in custody before
sentencing. (§ 2900.5, subd. (a).) In addition, section 4019 provides that a criminal
defendant may earn additional presentence credit against his or her sentence for
Willingness to perform assignedlabor (§ 4019, subd. (b)) and compliance with rules and
regulations (§ 4019,subd. (c». These forms of presentence credit are called, collectively,
conduct credit. (People v. Dieck (2009) 46 Ca1.4th 934, 939, fn. 3.)
When appellant was sentenced in February of last year, under the version of ..
section 4019 then in effect, conduct credit could be accrued at the rate of two days for
every four days of actual presentence custody. (Former § 4019.) However, the
Legislature amended section 4019 effective January 25,2010, to provide that any person
who is not required to register as a sex offender and is not being committed to prison for,
or has not suffered a prior conviction of, a serious felony as defined ih section 1192.7 or a
violent felony as defined in section 667.5, subdivision (c), may accrue conduct credit at
therate of four days for every four days of presentence custody. The statute does not

We address the issue of the calculation of presentence credit in the unpublished portion
of this opinion.
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contain a saving clause, i.e., a clause stating that the amendment shall have prospective
application only.
Appellant contends the 2010 amendment to section 4019 is retroactive, i.e., it
applies to persons who were sentenced before the amendment's effective date but whose
cases are not final as of that date. Therefore, appellant argues, because (1) he is not
required to register as a sex offender and he has not been convicted of a serious or violent
felony and therefore meets the eligibility requirements for section 4019 credits; (2) he
was sentenced before the effective date of the amendment; and (3) his case did not
become final prior to that date, the more generous conduct credit-accrual provisions of
the current version of section 4019 apply to him and he is entitled to additional conduct
credit. We disagree.
As the parties agree, "The problem ... is one of trying to ascertain the legislative
intent--did the Legislature intend the old or new statuteto apply?" (In re Estrada (1965)
63 Ca1.2d 740, 744 (Estrada).) And here, where "the Legislature [has not] expressly
. stated which statute should apply," our task is to "determine the legislative intent from
other factors." (Ibid.)
Our starting point is section 3, which provides that "No part of [the Penal Code] is
retroactive, unless expressly so declared." Our Supreme Court has "construed [section 3] .
to mean ' [a] new statute is generally presumed to operate prospectively absent an express
declaration of retroactivity or a clear and compelling implication that the Legislature
intended otherwise. [Citation.]'" (People v. Alford (2007) 42 Ca1.4th 749, 753.) The
People argue that the section 3 presumption of prospective operation controls here, and
therefore the 2010 amendment should not be applied retroactively. Appellant, on the
other hand, contends the section 3 presumption is rebutted. He bases this contention
chiefly on Estrada, supra, 63 Ca1.2d 740.
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Estrada dealt with an amendment to a statute which reduced the punishment for a

particular offense. The amendatory statute did not contain a saving clause. In holding
that the Legislature intended the amendment to apply retroactively, our Supreme Court
invoked the "rule" that "where the amendatory statute mitigates punishment and there is
no saving clause, ... the amendment will operate retroactively so that the lighter
punishment is imposed." (Estrada, supra, 63 Ca1.2d at p. 748.) The court reasoned:
"When the Legislature amends a statute so as to lessen the punishment it has obviously
.expressly determined that its former penalty was too severe and that a lighter punishment
is proper as punishment for the commission of the prohibited act. It is an inevitable
inference that the Legislature must have intended that the new statute imposing the new
lighter penalty now deemed to be sufficient should apply to every case to which it
constitutionally could apply." (Id. at p. 745.) In the same vein, the court quoted a New
York case: '''A legislative mitigation of the penalty for a particular crime represents a
legislative judgment that the lesser penalty or the different treatment is sufficient to meet
the legitimate ends of the criminal law. '" (Ibid.)
The Estrada court acknowledged the "general rule of statutory construction,"
embodied in section 3, "that 'when there is nothing to indicate a contrary intent in a
statute it will be presumed that the Legislature intended the statute to operate
prospectively and not retroactively. ,,, (People v. Floyd (2003) 31 Ca1.4th 179, 184.) But,
the court stated: "That rule of construction ... is not a straitjacket. Where the Legislature
has not set forth in so many words what it intended, the rule of construction should not be
followed blindly in complete disregard of factors that may give a clue to the legislative
intent. It is to be applied only after, considering all pertinent factors, it is determined that
it is impossible to ascertain the legislative intent." (Estrada, supra, 63 Ca1.2d at p. 746.)
The court found, based on the rule discussed above, the section 3 presumption was
rebutted. (Id. at pp. 747-748.)
5

:II

As indicated above and as the parties agree, the 2010 amendment to section 4019
contains no saving clause. Appellant argues that by provIding some felons with an
opportunity to accrue credits at a greater rate than that applicable to other felons, the
amendment lessens punishment and therefore, under Estrada, reflects the legislative
intent that it operate retroactively. Estrada, however, is distinguishable.
As indicated above, the rule stated in Estrada upon which appellant relies--that in
the absence of a saving clause a legislative enactment that reduces punishment will
operate retroactively so that the lighter punishment is imposed--is based on two premises:
(1) Such an.enactment "obviously" indicates a legislative determination that the former
penalty was too severe and a lighter punishment is proper; and (2) the "inevitable
. inference" from such a determination is that ·"the new lighter penalty now deemed
sufficient should apply to every case to which it constitutionally could apply." (Estrada,

supra, 63 Ca1.2d at p. 745, italics added.) However, although the 2010 amendment to
section: 4019 can be said, in some sense, to lessen punishment for a certain class of
felons, as we explain below it is not obvious that the Legislature has determined the .
punishment for those felons who qualify for the more generous rate of conduct credit
accrual was too severe, nor is it an inevitable inference that the Legislature intended its
punishment-mitigating provisions to apply to those sentenced to prison before the
amendment's effective date as well as those sentenced after that date.
These conclusions flow, in large part, from the fact that the amendment in
question, to the extent it reduces punishment for some felons, does so by allowing such
persons to accrue conduct credits at a greater rate than other felons, and not, as in

Estrada, by reducing the penalty for a specific offense.
In In reStinnette (1979) 94 Cal.App.3d 800 (Stinnette), the court rejected an equal
protection challenge to the prospective-only operation of provisions of the Determinate
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Sentencing Act (§ 1170 et seq.), which allowed persons sentenced to state prison to
receive credit for good behavior or participation in certain programs. The court stated, in
the portion of the opinion relevant to our legislative intent analysis, that the purpose of
the credit provisions at issue was "the desirable and legitimate [one] of motivating
conduct among prisoners so as to maintain discipline and minimize threats to prison
security." (Id. at p. 806.) And, the court noted further; "Reason dictates it is impossible
to influence behavior after it has occurred." (Ibid.)
Section 4019 is the presentence analog to the statute at issue in Stinnette, and the
amendment of section 4019 indicates an analogous legislative intent: to increase the
incentive for good conduct during presentence confinement. (See People v. Brown
(2004) 33 Ca1.4th 382, 405 ["'The presentence credit scheme, section 4019, focuses
primarily on encouraging minimal cooperation and good behavior by persons temporarily
detained in local custody before they are convicted, sentenced, and committed .... "'].)
And because "it is impossible to influence behavior after it has occurred" (Stinnette,

supra, 94 Ca1.App.3d at p. 806), the amendment cannot act as incentive as to those
persons who, like appellant, have completed their presentence confinement prior to the
effective date of the amendment. Therefore, the instant case differs from Estrada in that
here it cannot be said that the punishment~reducing effect of the 2010 amendment to
section 4019 leads, "inevitabl[y]" (Estrada, supra, 63 Ca1.2d at p. 745) or otherwise, to
the inference that the Legislature must have intended the 2010 amendment operate
retroactively.
Also significant is that Senate Bill 18, the enactment of which amended section
. 4019 to increase the conduct credit accrual rate, was introduced and enacted to "address[]
the fiscal emergency declared by the Governor .... " (Sen. Bill No. 18 (2009-2010 3d Ex.
Sess.) § 62.) As the Legislature determined, providing some felons with increased
incentive to earn conduct credit can help alleviate the declared fiscal emergency by
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shortening prison sentences for some, which will, in turn, reduce prison populations.
And we recognize that the more inmates who can benefit from the amendment to section
4019, the greater the savings to the state, and that, therefore, applying the amendment
retroactively would be consistent with the legislative intent to conserve the state's
financial resources. However, although under the amendment to section 4019 a subset of
felons will serve less time in prison, it is does not necessarily follow that the Legislature
determined the punishment to which these persons were subject under the former version
of section 4019 was "too severe .... " (Estrada, supra, 63 Cai.2d at p. 745.) Rather,
because the express purpose of Senate Bill 18 was to address the state's fiscal emergency,
it is also plausible the Legislature determined the following: The persons whose
sentences will be. reduced under the section 4019 amendment are just as culpable and
deserving of punishment as they were before the amendment; after all, there has been no
legislative determination that the offenses for which those persons were sentenced should
be punished less severely. However, for fiscal reasons, prison populations must be
reduced, and accomplishing this reduction by the early release of felons who have
indicated they are less dangerous than others, by refrairiing from serious, violent andlor
sex offenses, strikes the proper balance between the state's fiscal concerns and its public
safety concerns.
Thus, the reasoning underlying the Estrada rule--that absent a saving clause an
amendatory statute which lessens punishment for a particular offense will be applied
retroactively--does not apply where the amendatory statute increases the rate at which a
criminal defendant can earn conduct credit. As demonstrated above, unlike the situation
before the court in Estrada, given the incentive inherent in a statute which establishes or
increases the rate at which conduct credits can be accrued, considered in conjunction with
the declared purpose of the amendment, it cannot be said that the punishment-reducing
amendment at issue here "obviously" evinces a legislative determination that sentences
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for some felons are too severe, or that the Legislature intended a reduction in sentence for
some felons should be extended to all to whom it lawfully can be extended. (Contra,

People v. Doganiere (1978) 86 Cal.App.3d 237,240 [Estrada applied to amendatory
statutes providing conduct credit because "it must be presumed that the Legislature
thought the prior system of not allowing credit for good behavior was too severe."]')
Appellant argues that for purposes of legislative intent analysis, there is no
distinction between a statute which reduces punishment for a particular offense and one
like section 4019 which contains more generous credit accrual provisions; both types of
statutes, he argues, by reducing the time a convicted person will be imprisoned, reduce
punishment, and therefore the Estrada rule is applicable to both. He bases this contention
on People v. Hunter.(1977) 68 Cal.App.3d 389 (Hunter).
In 1976 the Legislature amended section 2900.5 to include time spent in custody
as a condition of probation within the category of actual time in custody to be credited on
a subsequent prison sentence. (Hunter, supra, 68 Cal.App.3d at p. 392.) However, the
1976 amendment was silent as to its prospective or retroactive application. In Hunter, the
court held, based on Estrada, that the 1976 amendment was retroactive as to all prisoners
whose judgments were not final on January 1, 1977, the effective date of the amendment.

(Id. at p. 393.) The court stated: "The 1976 amendment to ... section 2900.5 must be
construed as one lessening punishment, as the term is used in Estrada. True, Estrada
deals with a statute which lessens the maximum sentenc.e for a particular crime while the
amendment to section 2900.5 concerns credit against a lesser sentence imposed as a
condition of probation. But in the circumstances which we here consider, the distinction
is without legal significance." (Ibid.)

Hunter is distinguishable because it deals with credit for actual time in custody
before sentencing. The awarding of actual time credit has neither the purpose nor the
effect of providing an incentive for good behavior during incarceration, as is the case
9

with conduct credit. Rather, credit against a sentence for actual time in custody is
constitutionally required. (In re Banks (1979) 88 Cal.App.3d 864, 867 [denial of
presentence actual time credit to indigents. constitutes invidious discrimination in
violation of state and federal constitutional equal protection guarantees].) Hunter
correctly held that the distinction between a statute which lessens punishment by
reducing the penalty for a particular offense and a statute which does so by increasing

actual time credits is without legal significance. But as demonstrated above, a conduct
credit statute, because of its incentive effect, is legally distinguishable from statutes
which reduce punishment in other ways.
Thus, we summarize our conclusion with regard to legislative intent as follows:
Unlike in Estrada, here there is no "clear and compelling implication" (People v. Alford,

supra, 42 Cal.4th at p. 753) that the Legislature intended the amendatory statute at issue
to apply retroactively. Accordingly, the section 3 presumption is not rebutted.
Therefore, we conclude the Legislature intended that 2010 amendment to section 4019
apply prospectively only. It is not applicable to appellant.

II. Equal Protection
Appellant argues that a prospective-only application of the amendment violates his
constitutional guarantee of equal protection of the laws because, he asserts, there is no
rational basis for applying the conduct-accrual provision of section 4019 to eligible
defendants sentenced after the statute's effective date but not to otherwise eligible
defendants sentenced before that date whose judgments are not final. We disagree.
Both the federal and state constitutions guarantee the equal protection of laws to
all persons. (U.S. Const., 14th Amend., § 1; Cal. Const.,art. I, § 7.) '''The concept of the
equal protection of the laws compels recognition of the proposition that persons similarly
situated with respect to the legitimate purpose of the law receive like treatment. '" (In re

Gary W. (1971) 5 Ca1.3d 296,303.) Where, as here, the statutory distinction at issue
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neither "touch[es] upon fundamental interests" nor is based on gender, there is no equal
protection violation "if the challenged classification bears a rational relationship to a
legitimate state purpose. [Citations.]" (People v. Hofsheier (2006) 37 Ca1.4th 1185,
1200.) Under the rational relationship test, "''''a statutory classification that neither
proceeds along suspect lines nor infringes fundamental constitutional rights must be
upheld against equal protection challenge if there is any reasonably conceivable state of
facts that could provide a rational basis for the classification. [Citations.] Where there
are "plausible reasons" for [the classification], "our inquiry is an at an end."'''''' (Id. at
pp. 1200-1201, italics omitted.)
As indicated above, in Stinnette, supra, 94 Cal.App.3d 800 the court rejected an
equal protection challenge to the prospective-only operation of provisions of the
Determinate Sentencing Act (§ 1170 et seq.), which allowed persons to earn credit while
incarcerated in state prison analogous to section 4019 conduct credit for presentence
inmates. The court held that because the statute had "the desirable and legitimate
purpose of motivating good conduct among prisoners so as to.maintain discipline and
minimize threats to prison security," and "[r]eason dictates that it is impossible to
influence behavior after it has occurred," the prospective-only operation of the statute
was reasonably related to a legitimate public purpose, and therefore did not violate equal
protection. (Id. at p. 806.) The same is true here, because the section 4019 amendment is
also aimed, at least in part, at providing an incentive for good conduct by inmates.
Appellant argues there is no rational basis for challenged classification because,
"while incentivizing good conduct is a result of the amendment to section 4019, it is not
the purpose of the amendment; the express purpose of the bill is to respond to a fiscal
emergency." But it is of no moment that incentivizing conduct is not the express purpose
of the statute. As indicated above, classification withstands equal protection challenge
"""if there is any reasonably conceivable state of facts that could provide a rational basis
11

for the classification."'''' (People v. Hofsheier, supra, 37 Ca1.4th at pp. 1200-1201,
italics.omitted.) Here, it is much more than merely reasonably conceivable that the
Legislature enacted the 2010 amendment with the additional purpose of increasing the
incentive for good conduct.
Appellant also argues, as best we can determine, that there is no rational basis for
a prospectively-only application of the 2010 amendment because although the statute
cannot affect the behavior of those who are sentenced before its effective date, it also
cannot affect the behavior of one subset of those sentenced on or after that date, viz.,
those sentenced on the effective date of the amendment.
First, we doubt the factual premise of this claim. Appellant cites no authority for
the proposition that it is impossible that a criminal defendant, on the very date the
amendment becomes effective, at some point prior to the imposition of sentence, violates
a "reasonable Tule[] or regulation[] established by the sheriff[] [or] chief of po}ice" that
would subject the defendant to a reduction in commit credit. (§ 4019, subd. (c).) In any
event, the Legislature could rationally decide to increase incentives for good conduct of
persons in presentence custody and that such incentive apply going forward, regardless of
whether the incentives are stronger for some inmates than for others. The prospectiveonly application of the 2010 amendment to section 4019 does not violate appellant's
equal protection rights.

III. Calculation of Presentence Credit
,As indicated above, the trial court found appellant was entitled to 226 days of
actual time credit in case No. 1226035 and 28 days of actual time credit in case No.
1242767. The Attorney General (AG) argues that both these figures are incorrect.
Specifically, the AG argues appellant is entitled to 171 days of actual time credit in case
No. 1226035 (reflecting custody from April 14, 2007, to October 1,2007) and 24 days of
such credit in case No. 1242767 (reflecting custody from December 29, 2008, to January
12

21,2009). Appellant agrees that in case No. 1226035 he is entitled to the 171 days credit
for custody in 2007. But, he argues, he is entitled to an additional 54 days in that case
because he was in custody from December 29, 2008, to the date of sentencing, February
20,2009, and that this period of custody was attributable to case No. 1226035. Thus, by
appellant's calculation, in case No. 1226035 he is entitled to a total of 225 days (171 days
plus 54 days), not 171 as argued by the AG and not 226 as found by the court. Appellant
apparently concedes that none of his presentence credit is attributable to case No.
1242767 and that therefore he was entitled to no credit in that case. Appellant is correct.
As the paliies agree, the record shows appellant was in custody from April 14,
2007, to October 1,2007, and that this 171-day period is attributed solely to case No.
1226035. As indicated above, the dispute arises out of appellant's presentence custody
that began on December 29,2008.
For this period, the record shows the following. After his release from custody on
October 1,2007, appellantremained free from custody until December 29, 2008. On the
latter date, in a combined proceeding, the court conducted a preliminary hearing in case
No. 1242767 and a violation of probation hearing in case No. 1226035. At the close of
the hearing, the court ruled appellant was to remain free on bail in the former case, but in
case No. 1226035 the court found appellant was in violation of probation and ordered
him remanded to the c\1stody of the sheriff. Appellant remained free on bail in case No.
1242767 but in custody on case No. 1226035, through February 20,2009, the date of
sentencing.
Specifically, with respect to the period beginning January 21,2009, the date after
which, according to the AG, appellant was not entitled to presentence credit, the record
shows the following. Minute orders for proceedings in case No. 1242767 on January 21,
January 26, and February 3,2009, indicate that on each of those dates appellant was
released on bail. However, minute orders for proceedings on January 26, February 3, and
13

February 20, 2009, in case No. 1226035 indicate that on each occasion appellant was
remanded to the custody of the sheriff.
Thus, as appellant argues, in case No. 1226035, he is entitled to actual time
presentence credit as follows: 171 days for the period in 2007, plus 54 days for the
period of December 29,2008, to February 20,2009, for a total of 225 days. And, as·
appellant does not dispute, he is entitled to no presentence credit in case No. 1242767,
because at no time was he remanded into custody on that case.
Appellant is also entitled to conduct credit in case No. 1226035, computed under
the former version of 4019, of 112 days. (People v. Smith (1989) 211 Cal.App.3d 523,
527 [conduct credits computed by dividing number of actual days in custody by four,
discarding the remainder and multiplying by two].) Therefore, appellant is entitled to
presentence credit of 337 days in that case, reflecting 225 days actual time and 112 days
conduct credit. As indicated above, he is entitled to no presentence credit in case No.
1242767. We will modify the judgment accordingly. (People v. Taylor (2004) 119
CaLApp.4th 628,647 [trial court's failure to award correct amount of presentence
custody credit due to miscalculation or legal error renders the sentence an unauthorized
sentence]; People v. Serrato (1973) 9 Ca1.3d 753, 763, disapproved on other grounds in
People v. Fosselman (1983) 33 Ca1.3d 572 [unauthorized sentence is "subject tojudicial

correction whenever the error [comes] to the attention of the trial court or a reviewing
court."] .)
DISPOSITION
The judgment is modified to provide as follows: Appellant is awarded
presentence credit, in case No. 1226035, of225 days actual time and 112 days conduct
credit, for a totalof337 days. He is awarded no presentence credit in case No. 1242767.
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The trial court is directed to prepare and file an amended abstract of judgment
indicating the modification. As modified, the judgment is affirmed.

ARDAIZ, P.I.
WE CONCUR:

LEVY, I.
KANE, I.
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