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EXHAUSTION OF STATE REMEDIES PREREQUISITE
28 U.S.C. § 2254(b)(1 )(A): "An application for a writ of habeas corpus ... shall
not be granted unless it appears that ... the applicant has exhausted the
remedies available in the courts of the State .... "

II.

IDENTIFYING ISSUES THAT CAN BE FEDERALIZED
A. Resources: ADI Manual, Chapters 5, § 5.42, et. seq., and 9, § 9.71, et. seq.
Exhausting State Remedies by Howard Cohen (as modified
Feb.2009.)
Appeals & Writs in Criminal Cases (Cont. Ed. Bar 3RD ed. 2008)
§§ 13.28-13.84
Cal. Criminal Law: Procedure and Practice (Cont. Ed. Bar 1998)
§§ 45.16, 45.21
B. Examples of Obvious Issues that implicate federal constitutional law:
5th Amendment: Miranda violations; prosecutor's comments on
defendant's silence; double jeopardy
6th Amendment: right to present a defense; right to confrontation; denial of
Marsden motion; ineffective assistance of counsel; denial of Faretta or
defective waiver; right to speedy trial; right to jury trial
8th Amendment: cruel and unusual punishment; excessive bail
14th Amendment Due Process: prosecutor misconduct; failure to disclose,
collect or preserve exculpatory evidence; impermissibly suggestive
identification procedures; prejudicial joinder of defendants; shackles;
involuntary confessions; judge or jury bias and misconduct; sufficiency of
the evidence; inconsistent verdicts; involuntary guilty plea
(Note: 4th Amendment claims cannot be raised in federal habeas, but can claim
denial of due process if denied a full and fair hearing on the suppression issue in
state court or ineffective assistance of counsel for failure to litigate a suppression
issue)

C. Examples of Not so Obvious Issues: The clear misapplication of state
constitutional, statutory, or case law may deprive of federal due process or equal
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protection.
A writ is not available for erroneous interpretations or applications of state law
(Estelle v. McGuire (1991) 502 U.S. 62), for example, instructional rulings (Engle
v. Isaac (1982) 456 U.S. 107, 119) or evidentiary rulings, unless the state law
creates a liberty interest protected by federal due process, or if the error in
interpretation or application of state law is so egregious that it offends federal
due process standards. (Carter v. Kentucky (1981) 450 U.S. 288; Hicks v.
Oklahoma (1980) 447 U.S. 343.)
Examples are:
Evidentiary error or instructional error that '''so infused the trial with unfairness as
to deny due process'" (Estelle v.McGuire, supra, 502 U.S. at p. 75, quoting
Lisenba v. California (1941) 314 U.S. 219, 228), for example, hearsay statement
of unavailable prosecution witnesses. (Crawford v. Washington (2004) 541 U.S.
36 [out-of-court testimonial statements are barred unless witness is unavailable
and defendant had opportunity to cross examine]; Chia v. Cambra (9 th Cir. 2004)
360 F.3d 997, 1003-1004 [exclusion of hearsay statements by unavailable
declarant that simultaneously inculpated declarant and exonerated defendant
violated due process; statements were reliable, material, and would have
substantially corroborated the defense].)
Cumulative error. (Chambers v. Mississippi (1973) 410 U.S. 284, 298, 302-303;
Thomas v. Hubbard (9 th Cir. 2001) 273 F.3d 1164, 1179-1181.)
Sentence violations. (Hicks v. Oklahoma (1980) 447 U.S. 343, 346-347[state
sentencing statute created liberty interest by providing that a jury would
determine punishment]; Toney v. Gammon (8 th Cir. 1996) 79 F3d 693, 699-700
[liberty interest in being sentenced under correct interpretation of statute, which
required trial court to exercise discretion to impose consecutive or concurrent life
terms rather than mandatory consecutive terms].)

III.

METHOD FOR FEDERALIZING APPELLANT'S OPENING BRIEF
Briefing the Issue
Clearly set forth the federal issue in the heading or subheading (Cal.
Rules of Court, rule 8.204(a)(1 )(B); People v. Schnabel (2007) 150
Cal.App.4th 83, 84, fn. 1).
Clearly set forth the factual basis for the federal claim (operative facts)
(Kelly v. Small (9th Cir. 2003) 315 F.3d 1063, 1069, overruled on other
grounds in Robbins v. Carey (9th Cir. 2007) 481 F.3d 1143; see Davis v.
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Silva (9th Cir. 2008) 511 F.3d 1005, 1011).

Clearly set forth the specific legal basis for the claim (Gray v. Netherland
(1996) 518 U.S. 152, 162-163 [claim must include reference to a specific
federal constitutional guarantee, as well as statement of facts entitling
petitioner to relief]; Picard v. Connor (1971) 404 U.S. 270, 278).
Argument must link operative facts to the legal theory (Castillo v.
McFadden (9th Cir. 2004) 399 F.3d 993).

IV.

FOLLOW THROUGH WITH PETITIONS FOR REHEARING AND REVIEW
Petition for Rehearing
If Court of Appeal did not address the federal issue, petition for rehearing.
(See Cal. Rules of Court, rule 8.500(c)(2) [if the Court of Appeal omits an
issue in its opinion, the Supreme Court normally will decline to review it
unless the omission is called to attention of the Court of Appeal in a
petition for rehearing]; compare Smith v. Digman (1978) 434 U.S. 332,
333 (per curiam) ["too obvious to merit extended discussion that whether
the exhaustion requirement ... has been satisfied cannot turn upon
whether a state appellate court chooses to ignore in its opinion a federal
constitutional claim squarely raised in petitioner's brief in the state court,
and, indeed, in this case, vigorously opposed in the State's brief'].)
Petition for Review
Necessity for Supreme Court review. (O'Sullivan v. Boerckel (1999) 526
U.S. 838, 845, 848; Roberts v. Arave (9th Cir. 1988) 847 F.2d 528, 530.)
Presentation (see III, Briefing Issue, ante):
Explicitly identify the federal issue
Describe the operative facts
Cite and discuss federal constitutional provisions and federal
authority.
Do not incorporate by reference from previous briefs or the Court of
Appeal opinion:
The petition for review itself must be sufficient
- that is, include explicit reference to federal
constitutional provisions and other federal
authorities and a description of all the
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operative facts giving rise to the federal claim.
It should not incorporate by reference any
material facts or law argued in other
documents, or rely on the California Supreme
Court's opportunity to read the record or Court
of Appeal opinion. (See Baldwin v. Reese,
supra, 541 U.S. at pp. 31-32; Gatlin v. Madding
(9th Cir. 1999) 189 F.3d 882,887-889 [state
rules (now California Rules of Court, rules
8.204(a)(1 )(8), 8.504(a)) require each issue be
raised specifically in petition for review and
supported by argument and authority; rule
(now 8.504(e)(3)) forbids incorporation by
reference]; Kibler v. Walters (9th Cir. 2000)
220 F.3d 1151, 1153.) The petition should
indicate how the issue was raised and resolved
in the Court of Appeal and should comply
strictly with the requirements of rules 8.500
and 8.504 of the California Rules of Court or
with rule 8.508 if an abbreviated petition is
filed.
California's rule requiring attachment of Court
of Appeal opinion will not likely satisfy
presentation requirement.

Abbreviated Petition for Review. (Cal. Rules of Court, rule 8.508.)
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EXHAUSTING STATE REMEDIES
by Howard Cohen

California defendants have increasingly turned to the federal courts for postconviction relief. Although an appointment in the Court of Appeal does not extend to
federal habeas corpus, appellate counsel for the defendant should take all necessary steps
to preserve appropriate federal issues, since exhaustion of state remedies is a prerequisite
for federal habeas corpus. (28 U.S.C. § 2254; Ex parte Royall (1886) 117 U.S. 241,250253; see also 0 'Sullivan v. Boerckel (1999) 526 U.S. 838.) To ensure exhaustion of state
remedies, appellate counsel must carefully "federalize" appropriate issues and must
present the federal claims explicitly in both the Court of Appeal briefing and the petition
for review to the California Supreme Court. Failure to do so could cost the client the
opportunity for federal review.
1.

Adequate identification and presentation of a federal claim: state the factual
bases for the claim, explicitly cite federal constitutional provisions and
other federal authority, and explain how the facts constitute a violation of
those provisions

The argument must set forth the factual bases giving rise to the federal issue in
sufficient detail to permit the court to understand and evaluate the issue in the particular
case. Asserting a violation of a federal constitutional right is inadequate in a factual
vacuum. "A thorough description of the operative facts before the highest state court is a
necessary prerequisite to satisfaction of the [exhaustion] standard." (Kelly v. Small (9th
Cir. 2003) 315 F.3d 1063, 1069, overruled on another ground in Robbins v. Carey (9th
Cir. 2007) 481 F.3d 1143.)
The argument must also state the specific federal legal basis for the claim. This
includes citation of the federal constitutional provisions relied on, decisions of the United
States Supreme Court supporting the argument, and any other relevant federal authorities.
(Gray v. Netherland (1996) 518 U.S. 152,162-163] [claim must include reference to a
specific federal constitutional guarantee as well as a statement of the facts entitling
petitioner to relief]; Picard v. Connor (1971) 404 U.S. 270, 278.) It also includes
articulation of a federal legal theory explaining why the facts amount to a violation of
those federal provisions.
Limiting an argument to state evidentiary law is insufficient, even though the state
law may have federal constitutional implications. (See, e.g., Duncan v. Henry (1995) 513
U.S. 364 [claim that admission of evidence violated Cal. Evid. Code, § 352 did not
preserve federal "fair trial," due process claim based on same facts].) Citation to state
cases that only vaguely, indirectly, or tangentially discuss or apply federal law is likewise
inadequate. (Casey v. Moore (9th Cir. 2004) 386 F.3d 896, 912, fn. 12; see also Castillo

v. McFadden (9th Cir. 2004) 399 F.3d 993; Peterson v. Lanlpert (9th Cir. 2003 ) 319 F.3d
1153 (in bank) [petition for review referring solely to state constitutional provisions on
ineffective assistance of counsel does not exhaust remedies on that federal issue].) For
example, in Casey v. Moore, supra, 386 F.3d at page 912, the petitioner had not indicated
in parentheticals or elsewhere whether the state cases upon which he relied discussed the
federal constitution; further, when petitioner had discussed "constitutional error," he cited
to state cases dealing with his state-law claims, without giving any indication that the
cases also dealt with federal law and that he was citing them for that purpose.

The federal constitutional provision relied on should be cited - for example, the
"due process of law (U.S. Const., 14th amend.)" or "the right to confront witnesses under
the Sixth Amendment of the federal Constitution." Making vague references to "due
process" or a "fair trial" or "the right to present a defense" does not apprise the state court
of the federal nature of a claim and does not satisfy the fair-presentation prong of the
exhaustion requirement. (Anderson v. Harless (1982) 459 U.S. 4,7 [exhaustion
requirement not satisfied by mere circumstance that "due process ramifications" might be
"self-evident"]; Shumway v. Payne (9th Cir. 2000) 223 F.3d 982, 987 [it is not enough to
make "naked reference ... or a general appeal to a constitutional guarantee as broad as
due process to present the 'substance' of such a claim"]; Hiivala v. Wood (1999) 195 F.3d
1098, 1106; Johnson v. Zenon (9th Cir. 1996) 88 F.3d 828, 830-831 [challenge to
evidentiary ruling under state law did not preserve due process issue]; compare Wilcox v.
McGee (9th Cir. 2001) 241 F.3d 1242, 1244 [federal claim preserved when reliance in the
state court was almost entirely on state law but conclusion and petition for review argued
both state and federal constitutional violations].)
Merely citing provisions of the federal Constitution is insufficient unless that
citatio? is linked to a theory of federal law connecting the operative facts of the case to
the constitutional provisions. In Castillo v. McFadden, supra, 399 F.3d 993, the
defendant challenged a videotape of his interrogation on state evidentiary grounds in the
trial court. In the Oregon Court of Appeals, the last sentence of his brief asserted "the
gross violations of Appellant's Fifth, Sixth, and Fourteenth Amendment rights requires
[sic] that his convictions and sentences be reversed and that he be granted a new trial
consistent with due process of law." The Ninth Circuit found this "conclusory,
scattershot citation of federal constitutional provisions, divorced from any articulated
federal legal theory" inadequate (id. at pp. 1002-1003):
Castillo ... left the Arizona Court of Appeals to puzzle over how the Fifth,
Sixth, and Fourteenth Amendments might relate to his three foregoing
claims .... Exhaustion demands more than drive-by citation, detached from
any articulation of an underlying federal legal theory.

Still, specific mention of "book and verse" of the Constitution is not required.
(Picard v. Connor, supra, 404 at p. 278; Daye v. Attorney General of State of N. Y. (2d
Cir. 1982) 696 F.2d 186,192 1; Daugharty v. Gladden (9th Cir. 1958) 257 F.2d 750,758.)
Exhaustion is not a formalistic doctrine requiring certain magic-word recitations: the
essential question is whether the federal question was presented fairly to the state courts.
(Picard, supra, 404 U.S. at p. 278.) "In order to alert the state court, a petitioner must
make reference to provisions of the federal Constitution or must cite either federal or
state case law that engages in a federal constitutional analysis." (Fields v. Waddington
(9th Cir. 2005) 401 F.3d 1018, 1021, emphasis added, citing to Lyons v. Crawford (9 th
Cir. 2000) 232 F.3d 666, 670 [state-exhaustion requirements for a habeas claim are
satisfied when a petitioner cites federal case law or provisions from the federal
constitution or statutes), amended, and Peterson v. Lampert, supra, 319 F.3d at pp.
1157-1158 [citation to a state court case that provides a federal analysis can "serve[] the
same purpose as a federal case analyzing such an issue"].) However, citation to a state
case discussing both state and federal claims, with no textual mention of a federal claim,
runs the risk of a federal court concluding that the briefing will not have fairly presented
the federal issue to the state court. (Casey v. Moore, supra, 386 F.3d at p. 912.)

1Daye v. Attorney General of State ofN.Y., supra, noted:

[T]he ways in which a state defendant may fairly present to the state courts
the constitutional nature of his claim, even without citing chapter and verse
of the Constitution, include (a) reliance on pertinent federal cases
employing constitutional analysis, (b) reliance on state cases employing
constitutional analysis in like fact situations, (c) assertion of the claim in
terms so particular as to call to mind a specific right protected by the
Constitution, and (d) allegation of a pattern of facts that is well within the
mainstream of constitutional litigation.
(696 F.2d at p. 194, emphasis added; see also McCandless v. Vaughn (3d Cir.1999) 172
F.3d 255 [relying on state cases employing constitutional analysis in like situations is
enough to communicate a federal claim]; Barrett v. Acevedo (8th Cir. 1999) 169 F.3d
1155, 1161-1162 [citation to "a state case raising a pertinent federal constitutional issue"
satisfies exhaustion requirement]; Hannah v. Conley (6th Cir. 1995) 49 F.3d 1193, 1196
[citation to "state decisions employing constitutional analysis in similar fact patterns"
satisfies exhaustion requirement]; Verdin v. 0 'Leary (7th Cir. 1992) 972 F.2d 1467, 1475
["if ... state cases rest on federal constitutional grounds, they must be accepted on that
basis by the habeas court. Indeed, there may even be situations in which federal cases are
not available and the only authority interpreting federal law will be state cases"].) A state
court does not need to cite or even be aware of federal authority as such in order to
resolve a federal question. (Early v. Packer (2002) 537 U.S. 3.)

Thus the brief should not only assert that the facts amounted to a federal
constitutional violation, but also should specifically argue that point in the context of
federal constitutionallaw. 2 Citation to relevant federal case law, especially decisions of
the United States Supreme Court, is valuable in this effort.

2The best advocacy is to assert and argue the federal violation explicitly. However, if,
without citation to federal authority, a state constitutional claim is made which is
"identical" - unlike merely "similar" - to a federal constitutional claim, then, to
overcome an argument that a brief failed to exhaust state remedies, one may argue that
the "identical issue" suffices to exhaust, even sans citation to federal authority. (Sanders
v. Ryder (9th Cir. 2003) 342 F.3d 991, 1000 [ineffective assistance of counsel]; see also
Picard, supra, 404 U.S. at p. 277; Scarpa v. DuBois (1st Cir. 1994) 38 F.3d 1,7
[exhaustion found because state and federal standards of ineffective assistance of counsel
are equivalent]; Verdin v. 0 'Leary, supra, 972 F.2d 1467, 1476 ["there are situations in
which federal and state claims will be functionally identical - facts and legal theory are
the same"]; Evans v. Court of Common Pleas (3d Cir.1992) 959 F.2d 1227,1231-1233
[where test for insufficiency of evidence is same under Pennsylvania and federal law,
failing to refer to federal law does not foreclose exhaustion]; Nadworny v. Fair (1st Cir.
1989) 872 F.2d 1093,1099-1100 ["If, in fact, the claims are functionally identical ... we
must regard the federal claim as fairly presented"], and 1102 ["this is the paradigm case
where the state system applied the federal Constitution"; ... "the test for reviewing
sufficiency of the evidence is essentially identical under state law as under the
Constitution"] .)
Cases rejecting a state contention as not sufficiently similar to a federal issue also
recognize the exception for identical issues. (See, e.g., Duncan v. Henry, supra, 513 U.S.
at p. 365 [state evidentiary rule and federal standard for fair trial are only '''somewhat
similar,' ... not 'virtually identical''']; Casey v. Moore, supra, 386 F.3d at. p. 914,
Peterson v. Lampert, supra, 319 F .3d at p. 1159, and Johnson v. Zenon, supra, 88 F .3d at
p. 830 [all finding "essentially the same" standard no longer viable, but distinguishing
"identical" law situation]; Strogov v. Attorney General of the State ofN. Y. (2d Cir.1999)
191 F .3d 188, 192 noting possibility of proper exhaustion if federal habeas corpus claim
"functionally equivalent" to state law claim presented in state court, but finding that
sufficiency of evidence issue raised in state court was not equivalent of vagueness
argument raised in federal court].) The crux will likely be whether the state claim is
indeed identical or merely similar to a federal claim.

2.

Exhaustion in Court of Appeal: raise the federal issue in the opening brief
and make sure the court addresses the federal claim in its opinion

The defendant must fairly present the federal claims to the Court of Appeal in the
first instance, as well as to the California Supreme Court. In other words, the defendant
may not wait to federalize a claim for the first time in a petition for review. (Castille v.
Peoples (1989) 489 U.S. 346, 351.) In Baldwin v. Reese, supra, 541 U.S. 27,29, the
court stated:
Before seeking a federal writ of habeas corpus, a state prisoner must
exhaust available state remedies, thereby giving the State the opportunity to
pass upon and correct alleged violations of its prisoners' federal rights. To
provide the State with the necessary "opportunity," the prisoner must "fairly
present" his claim in each appropriate state court ... thereby alerting that
court to the federal nature of the claim.
(Internal quotation marks and citations omitted.)
In Casey v. Moore, supra, 386 F.3d 896, the defendant alleged unlawful use of
hearsay and prosecutorial misconduct in the intermediate appellate court, but relied on
state law and state cases and did not mention the federal constitutional right of
confrontation or due process or refer to federal law . In his petition for review to the state
supreme court, however, he did specifically cite these federal provisions. The Ninth
Circuit held the federal issues \vere not properly exhausted.
To exhaust state remedies properly and protect against possible default, counsel
must ensure the Court of Appeal opinion expressly acknowledges and addresses the
federal issue. If it does not and counsel fails to call the omission to the court's attention
in a petition for rehearing, the California Supreme Court may well decline to consider it
on procedural policy grounds. (See Cal. Rules of Court, rule 8.500(c)(2).) In that
situation there is a risk the federal courts would consider the issue procedurally
defaulted. 3

3Conversely, if the state courts actually rule on a federal issue not adequately presented
in the briefing or petition for review, that may constitute exhaustion. (Castille v. Peoples,
supra, 489 U.S. 346,351; Sandgathe v. Maass (9th Cir. 2002) 314 F.3d 371,376-377);
Greene v. Lambert (9th Cir. 2002) 288 F .3d 1081, 1088 [when federal claim was made
for first time in a request for reconsideration in state high court, and court amended
opinion in a manner that did not appear to be based on procedural default, petitioner
successfully exhausted state remedies].) Counsel obviously should never rely on such a
remote possibility.

3.

Requirement that issue must be properly presented to the California
Supreme Court: explicitly identify the federal issue, describe the operative
facts, and cite federal constitutional provisions and federal authority in the
petition for review itself

Exhaustion requires an issue be presented to the state's highest court in which
relief is available under state law. (0 'Sullivan v. Boerckel, supra, 526 U.S. 838.)
Therefore a petition for review in the California Supreme Court must be filed if the issue
is to be pursued in federal court. (Roberts v. Arave (9th Cir. 1988) 847 F.2d 528.)
The petition must include explicit reference to federal constitutional provisions
and other federal authorities and a description of all the operative facts giving rise to the
federal claim. It should indicate how the issue was raised and resolved below. It should
comply strictly with the requirements of the California Rules of Court, including rule
8.508 if an abbreviated petition is filed.
The petition for review itself must present the issue in adequate federal form as to
both citation of federal law and recitation of the operative facts. Incorporation by
reference is prohibited by California Rules of Court, rule 8.504( e)(3). To present the
issue adequately to the California Supreme Court, it is not sufficient to present only the
facts supporting the claim, nor to rely on the Supreme Court's opportunity to read the
Court of Appeal opinion discussing the claim, nor to incorporate by reference briefing in
the lower court. (Baldvvin v. Reese, supra, 541 U.S. 27 [state high court's opportunity to
review the lower court's opinion raising federal issue is insufficient presentation of
federal issue to high court, which is not required to review lower court opinion ]4; Picard
v. Connor, supra, 404 U.S. at pp. 275,277; Gatlin v. Madding (1999) 189 F.3d 882,887889 [incorporating constitutional claims by reference in petition for review is inadequate

4Baldwin came from Oregon. In California, the opinion of the Court of Appeal must
be attached to the petition for review. (Cal. Rules of Court, rule 8.500(b)(4).) However,
counsel should not count on that as a substitute for proper presentation of the issue in the
body of the petition for review itself. The continuing validity of Kelly v. Small, supra,
315 F.3d 1063, 1066-1069, which held the discussion of federal issues in the Court of
Appeal opinion was adequate because it could be "presumed" the California Supreme
Court consulted that opinion, is dubious in light of Baldwin ["ordinarily a state prisoner
does not 'fairly present' a claim to a state court if that court must read beyond a petition
or a brief (or a similar document) that does not alert it to the presence of a federal claim in
order to find material, such as a lower court opinion in the case, that does so"]. There is
no reason for counsel to take a chance on that matter.

because of Cal. Rules of Court, rule 28.1(e)]; Kibler v. Walters (9th Cir. 2000) 220 F.3d
1151,1153.)
Rule 8.508 of the California Rules of Court permits an abbreviated petition for
review when the sole intention is to exhaust state remedies. The petition need not begin
with a statement of the issues presented for review or explain how the case presents a
ground for review under rule 8.500(b). It must have the words "Petition for Review to
Exhaust State Remedies" on the cover, must comply with rule 8.504(b )(1 )-(2), and must
state it presents no grounds for review under rule 8.500(b) and is filed solely to exhaust
state remedies for federal habeas corpus purposes. It must also contain a brief statement
of the underlying proceedings, including the conviction and punishment, and the factual
and legal bases of the claim. 5 These must be sufficiently developed to comply with
normal exhaustion requirements - stating the factual bases for the claim, the specific
federal constitutional provisions involved, and a legal theory as to how the facts constitute
a violation of those provisions.

4.

Conclusion

Counsel need to be attentive to the possibilities for federalizing issues, be familiar
with all requirements, and take care to exhaust state remedies when appropriate. It is
poor practice to hope the federal courts are lax or lenient in their application of the
exhaustion rules or that the state courts will "rescue" counsel from inadequate
presentation of a federal issue. Conscientious attention to proper federalization from the
very first can and usually will make all the difference.

A discussion of rule 8.508 (formerly rule 33.3) and exhaustion of state remedies is on
the ADI website as http://www.adi-sC}ndiego.comlResources/Exhaustion%20Petitions.pdf
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ADI MANUAL, CHAPTER 9, SECTION 9.71, et seq.
2.

Briefing the issue

[§9.71]

Although federalizing an issue need not be time-consuming or elaborate, the issue
needs to be sufficiently highlighted and well developed to give the state court notice it is
being raised as a separate ground for relief.
a.

Mention of federal issue in heading or subheading

[§9.72]

It is important to state the federal claim in a heading or subheading of the
argument. This will forestall any later contention the issue was a "throw-away," hidden
somewhere in the text of a non-federal issue, and not adequately flagged for the state
court. It will also preclude any claim of procedural default for failure to comply with
California Rules of Court, rule 8.204(a)(I)(B), which requires each brief to "state each
point under a separate heading or subheading summarizing the point."!
b.

Operative facts supporting federal issue

[§9.73]

The argument must set forth the factual basis for the federal issue in sufficient
detail to permit the court to understand and evaluate the issue in the particular case.
Asserting a violation of a federal constitutional right is inadequate in a factual vacuum.
"A thorough description of the operative facts" is a prerequisite to preservation. (Kelly v.
Small (9th Cir. 2003) 315 F .3d 1063, 1069; see Davis v. Silva (9th Cir. 2008) 511 F .3d
1005, 1011 [petitioner provided state with all facts "necessary to state a claim for
relief'].)
c.

Specific reference to federal law

[§9.74]

The argument must state the specific federal legal basis for the claim. This
includes citation of the federal constitutional provisions relied on. (Gray v. Netherland
(1996) 518 U.S. 152, 162-163 [claim must include reference to a specific federal
constitutional guarantee, as well as statement of facts entitling petitioner to relief]; Picard
v. Connor (1971) 404 U.S. 270, 278.)
Making vague references to "due process" or a "fair trial" or "the right to present a
defense" does not apprise the state court of the federal nature of a claim and does not
satisfy the fair-presentation requirement. (Anderson v. Harless (1982) 459 U.S. 4, 7;

IThe state court may disregard a point not mentioned in a heading or subheading.
(People v. Schnabel (2007) 150 Cal.App.4th 83, 84, fn. 1.)

Shumway v. Payne (9th Cir. 2000) 223 F.3d 982, 987; compare Wilcox v. McGee (9th Cir.
2001) 241 F.3d 1242,1244.)

Citation to state cases that merely cite cases that in tum discuss or apply federal
law is likewise inadequate. (Casey v. Moore (9th Cir. 2004) 386 F.3d 896, 912, fn. 12
["we decline to conclude that state supreme court justices may be charged with reading all
cases that are cited in the cases on which a petitioner relies, and instead the burden must
be on the petitioner to be explicit in asserting a federal constitutional right"].)
d.

Argument linking operative facts to legal theory

[§9.75]

Merely citing a provision of the federal Constitution is insufficient unless the
citation is linked to a theory of federal law connecting the operative facts of the case to
the constitutional provision and explaining why the facts amount to a violation of that
prOVISIon.
In Castillo v. McFadden (9th Cir. 2004) 399 F.3d 993, the defendant challenged a
videotape of his interrogation on state evidentiary grounds in the trial court. On appeal
the last sentence of his brief asserted "the gross violations of Appellant's Fifth, Sixth, and
Fourteenth Amendment rights requires [sic] that his convictions and sentences be
reversed and that he be granted a new trial consistent with due process of law." The
Ninth Circuit found this "conclusory, scattershot citation of federal constitutional
provisions" inadequate (id. at pp. 1002-1003):
Castillo ... left the Arizona Court of Appeals to puzzle over how the Fifth,
Sixth, and Fourteenth Amendments might relate to his three foregoing
claims .... Exhaustion demands more than drive-by citation, detached from
any articulation of an underlying federal legal theory.
Thus the brief should not only assert that the facts amounted to a particular federal
constitutional violation, but also should argue that point. Ideally, of course, the argument
should analyze relevant federal case law, especially decisions of the United States
Supreme Court. Again, it is also strongly advisable to refer to the federal nature of the
issue in a heading and not to bury it in a section labeled as something else.
3.

Petitioning for review

[§9.76]

The petition for review itself must be sufficient - that is, include explicit reference
to federal constitutional provisions and other federal authorities and a description of all
the operative facts giving rise to the federal claim. It should not incorporate by reference
any material facts or law argued in other documents, or rely on the California Supreme
Court's opportunity to read the record or Court of Appeal opinion. (See Baldwin v. Reese

(2004) 541 U.S. 27, 31-32;2 Gatlin v. Madding (9th Cir. 1999) 189 F.3d 882, 887-889
[state rules (now California Rules of Court, rules 8.204(a)(1 )(B), 8.504(a» require each
issue be raised specifically in petition for review and supported by argument and
authority; rule (now 8.504(e)(3» forbids incorporation by reference]; Kibler v. Walters
(9th Cir. 2000) 220 F.3d 1151,1153.) The petition should indicate how the issue was
raised and resolved in the Court of Appeal and should comply strictly with the
requirements of rules 8.500 and 8.504 of the California Rules of Court or with rule 8.508
if an abbreviated petition is filed.
4.

Later proceedings

[§9.77]

It is not necessary to file a petition for certiorari with the United States Supreme

Court in order to exhaust state remedies before filing a federal habeas petition. (Fay v.
Noia (1963) 372 U.S. 391,435-437, overruled on other grounds in Wainwright v. Sykes
(1977) 433 U.S. 72, 84-85.)
Similarly, a state habeas corpus petition is unnecessary if the federal issue was
exhausted on direct appeal. (Brown v. Allen (1953) 344 U.S. 443, 447.) State habeas
corpus would be necessary to exhaust issues not within the scope of the appeal, such as
those based on facts outside the record.
G.

Mixed Petitions with Both Exhausted and Unexhausted Claims

[§9.78]

If a petition contains at least one unexhausted claim, the district court is required
to dismiss the petition without prejudice, leaving the petitioner with the option of
amending the petition to delete the unexhausted claim or returning to state court to
exhaust the unexhausted claim. 3 (Rose v. Lundy (1982) 455 U.S. 509, 510.)
The Rose v~ Lundy policy was articulated before AEDP A 4 imposed a statute of

2"[O]rdinarily a state prisoner does not 'fairly present' a claim to a state court if that
court must read beyond a petition or a brief (or a similar document) that does not alert it
to the presence of a federal claim in order to find material, such as a lower court opinion
in the case, that does so." (Baldwin v. Reese, supra, 541 U.S. at p. 32.)
3In providing the petitioner the option of dismissing the mixed petition or pursuing it
with only exhausted claims, the district court need not warn about such consequences as
the statute of limitations. (Pliler v. Ford (2004) 542 U.S. 225, 231.) The court need not
consider, sua sponte, the option of staying and abeying the petition in the absence of a
request. (Robbins v. Carey (9th Cir. 2007) 481 F.3d 1143.)
4Antiterrorism and Effective Death Penalty Act of 1996. (28 U.S.C. § 2241 et seq.)

limitations on federal habeas corpus filings, and the federal courts have made some
accommodations. In limited circumstances, a "stay and abeyance" procedure is available.
Under one form of this procedure, a mixed petition is filed (thus complying with the
federal statute of limitations), but then stayed while the unexhausted issues are taken to
state court. (Rhines v. Weber (2005) 544 U.S. 269, 273-276.)5 The stay procedure
requires the petitioner to demonstrate the potential merit of the unexhausted claims and
show good cause for the previous failure to go to state court; there must be no indication
the petitioner is engaged in intentionally dilatory litigation tactics. (Id. at p. 277; see
Wooten v. Kirkland (9th Cif. 2008) 540 F.3d 1019 [motion to stay mixed petition properly
denied; petitioner's "impression" that his counsel had exhausted claim did not constitute
good cause for failure to do so.)

5Another stay-and-abeyance procedure, previously sanctioned by the Ninth Circuit,
involves withdrawal of the unexhausted claims and stay of the remaining petition to
permit the petitioner to exhaust the withdrawn claims and then add them back to the
stayed petition. (Calderon v. United States Dist. Court (9th Cir. 1998) 134 F.3d 981,
985-986.) This procedure increases the risk of missing the AEDPA statute of limitations
on the refiled claims, especially in light of Mayle v. Felix (2005) 545 U.S. 644, 650,
which held an amendment to a petition asserting claims based on different operative facts
from those in the original petition does not relate back to the first filing date. (See §9.6,
ante.) The Calderon procedure was adopted before Rhines v. Weber, which held Rose v.
Lundy permits stay of a mixed petition. The Rhines v. Weber approach eliminates the
need for the middle step of dismissing the unexhausted claims.

ADI MANUAL, CHAPTER 5, SECTION 5.42, et. seq.
K.

Federalization

[§5.42]

It can be important to "federalize" an issue where appropriate that is, show the
applicability of federal law (usually, the federal Constitution). Doing so gives the client
the opportunity to present the claim in federal court by certiorari or habeas corpus. (See
Duncan v. Louisiana (1995)513 U.S. 364, 365-366; see also 28 U.S.C. § 2254(b)(I)(A)
[a state petitioner must exhaust all available state remedies before seeking federal habeas
corpus reliefJ.) Exhaustion of state remedies is treated more extensively in §9.66 et seq.
of chapter 9, "The Courthouse Across the Street: Federal Habeas Corpus."

1.

Issues that might be federalized

[§5.43]

Many issues directly implicate federal law, such as self-incrimination, cruel and
unusual punishment, and double jeopardy. Other federal issues may be less obvious. For
example, the clear misapplication of state constitutional, statutory, or case law may
constitute a deprivation of federal due process or equal protection. (Hicks v. Oklahoma
(1980) 447 U.S. 343, 346-347 [state sentencing statute created liberty interest in right to
jury sentencing]; see Toney v. Gammon (8th Cir. 1996) 79 F .3d 693, 699-700 [defendant
had federal due process liberty interest in being sentenced under correct interpretation of
state statute, which required trial court to exercise discretion]; Walker v. Deeds (9th Cir.
1995) 50 F .3d 670, 673 [liberty interest in application of state statute requiring trial court
to make individualized determination as to whether defendant is habitual offender]; Rust
v. Hopkins (8th Cir. 1993)984 F.2d 1486, 1493 [liberty interest in having sentencing
authority apply statutorily prescribed standards and procedures]; Willeford v. Estelle (5th
Cir. 1981) 637 F .2d 271, 272 [liberty interest in having trial judge exercise statutorily
prescribed sentencing discretion].)
Accordingly, counsel should consider federalizing such issues as insufficiency of
the evidence (Jackson v. Virginia (1979) 443 U.S. 307, 318-319), sentencing violations,
cumulative error (People v. Woods (2006) 146 Cal.App.4th 106, 113, 117-118), and
any trial error or instructional error that "so infused the trial with unfairness as to deny
due process of law" (Estelle v. McGuire (1991) 502 U.S. 62,75).
2.

Method of federalizing an issue in the brief [§5.44]

As explained more fully in §9.71 et seq. of chapter 9, "The Courthouse Across
the Street: Federal Habeas Corpus," although federalizing an issue need not be timeconsuming or elaborate, the issue needs to be sufficiently highlighted and well developed
to give the state court notice it is being raised as a separate ground for relief. For this
purpose it is important to:

•

State the federal claim in a heading or subheading of the argument and not
bury it in the text. l (See Cal. Rules of Court, rule 8.204(a)(1)(B).)

•

Set forth the specific factual bases for the federal claim. (Kelly v. Small
(9th Cir. 2002) 315 F.3d 1063, 1069.)

•

Cite the specific federal legal authority for the claim, including the federal
constitutional provisions relied on and any leading cases, especially those
of the United States Supreme Court. 2 (Gray v. Netherland (1996) 518 U.S.
152,162-163.)

•

Present argument (not a bare, conclusory claim), articulating a legal theory
for why the facts violated the constitutional provision. (Castillo v.
McFadden (9th Cir. 2004) 399 F.3d 993,1002.)
3.

Follow-through needed to exhaust state remedies

[§5.45]

Exhaustion of state remedies requires a petition for review to the California
Supreme Court. (0 'Sullivan v. Boerckel (1999) 526 U.S. 838.) The petition must raise
the federal issue sufficiently prominently to put the court on notice of its presence in the
case. (Baldwin v. Reese (2004) 541 U.S. 27, 30-32; Gray v. Netherland (1996) 518 U.S.
152,162-163; Anderson v. Harless (1982) 459 U.S. 4, 7; Shumway v. Payne (9th Cir.
2000) 223 F.3d 982,987; Hiivala v. Wood (9th Cir. 1999) 195 F.3d 1098, 1106.) See
§9.76 of chapter 9, "The Courthouse Across the Street: Federal Habeas Corpus," for
more detail.
Rule 8.508 of the California Rules of Court allows an abbreviated petition for
review when the primary intention is to exhaust state remedies and the case does not
present grounds for plenary review by the California Supreme Court within the terms of
rule 8.500(b) of the California Rules of Court. 3

IThe state court may disregard a point not mentioned in a heading or subheading
(People v. Schnabel (2007) 150 Cal.App.4th 83, 84, fn. 1), thus running the risk the
federal court will find procedural default.
2If the United States Supreme Court has already granted certiorari to consider a
related constitutional issue, the brief should cite the pending case, the applicable parts of
the United States Constitution, and relevant United States Supreme Court precedents.
3The ADI website gives guidance on preparing a rule 8.508 petition for review.
http://www.adi-sandiego.conllPDFs/exhaustion petitions.pdf.

If the Court of Appeal omits an issue in its opinion, the Supreme Court normally
will decline to review it unless the omission is called to attention of the Court of Appeal
in a petition for rehearing. (Cal. Rules of Court, rule 8.S00(c)(2).) To avoid possible
procedural default, it is therefore advisable to file a petition for rehearing. 4

4Attorneys Clifford Gardner and Richard Neuhaus raise contrary considerations at
http://www.cadc.net/News/read.asp?newsID=40 on the California Appellate Defense
Counsel website. ADI continues to adhere to the position stated here. We have
researched this issue extensively and prepared an analysis, which is available to attorneys
on request, so that they can make an informed decision.

I.

APPELLANT'S MURDER CONVICTION MUST BE REVERSED
BECAUSE THE TRIAL COURT FAILED TO SUA SPONTE INSTRUCT
THE JURY ON THE HEAT OF PASSION THEORY OF VOLUNTARY
MANSLAUGHTER, RESULTING IN A VIOLATION OF APPELLANT'S
STATE AND FEDERAL CONSTITUTIONAL RIGHTS TO DUE
PROCESS, A FAIR TRIAL, AND A JURY TRIAL.
A.

Introduction and Summary of Argument.

Appellant testified that as he was attempting to pry the car stereo out of the car
with a knife Fight suddenly appeared about an inch away from the open window. This
startled him and he became frozen in shock and fear. (RT 432) Fight said, "Now you're
going to get fucked up", as Fight began to grab appellant through the driver's side
window. (RT 432) Rovang testified he heard Fight say something to the effect "What
are we going to do with this guy?" (RT 91) Several other witnesses testified they heard
yelling and screaming at this time. (RT 171-172; 187-188.) Appellant resisted Fight's
attempts to pull him through the window, but Fight persisted him and extracted him
forward with great force. (RT 432) They began to struggle and wrestle, as Fight pulled
appellant out the car window, where he landed on the street on all fours. (RT 433,4)
Credible evidence existed that the altercation and resulting death of Fight occurred upon
provocation and heat of passion sufficient to defeat a finding of express malice and
premeditation, thereby permitting a verdict on the lesser included offense of voluntary
manslaughter.
Although the trial court instructed the jury on the imperfect self defense theory of
voluntary manslaughter, the court refused appellant's request to instruct the jury on
voluntary manslaughter based upon heat of passion and provocation, thereby violating his
state and federal constitutional rights to due process, a fair trial, and a jury trial under the
Article I, section 15 of the California Constitution and the Fifth, Sixth, and Fourteenth
Amendments of the United States Constitution.

B.

The Trial Court Erred by Refusing to Instruct the Jury on the Heat of
Passion Theory of Voluntary Manslaughter.

"It is settled that in criminal cases, even in the absence of a request, the trial court

must instruct on the general principles of law relevant to the issues raised by the evidence.
[Citations.] The general principles of law governing the case are those principles closely
and openly connected with the facts before the court, and which are necessary for the
jury's understanding of the case. [Citation.] That obligation has been held to include
giving instructions on lesser included offenses when the evidence raises a question as to
1

· whether all of the elements of the charged offense were present .... " (People v.
Breverman (1998) 19 Cal. 4th 142,154.) "[R]egardless of the tactics or objections of the
parties, or the relative strength of the evidence on alternate offenses or theories, the rule
requires sua sponte instruction on any and all lesser included offenses, or theories thereof,
which are supported by the evidence." (Id. at p. 160, italics deleted.)
This rule addresses the danger of an all or nothing verdict. It provides for the
most accurate possible judgment by ensuring a jury will consider the full range of
possible verdicts. Thus "a trial court errs if it fails to instruct, sua sponte, on all theories
of a lesser included offense which find substantial support in the evidence." (People v.
Breverman, supra, 19 Cal.4th at p. 162.) "'Substantial evidence' in this context is
'evidence from which a jury composed of reasonable [persons] could ... conclude[], that
the lesser offense, but not the greater, was committed." (Ibid.) As the California
Supreme Court stated in People v. Marshall (1996) 13 Ca1.4th 799, 847, the court must
instruct on every material question where" ... there is any evidence deserving of any
consideration whatever, whether or not it inspires belief." In the present case, which
will be discussed further herein, the evidence supported an instruction regarding the heat
of passion theory of voluntary manslaughter. Thus the trial court erred when it refused to
instruct on this defense.

c.

The Trial Court's Error Violated Appellant's California and Federal
Constitutional Rights to Have the Jury Determine Every Material Issue
of Fact Presented by the Evidence.

The necessity for instructions on lesser included offenses is based on the
defendant's right under the California Constitution to have the jury determine every
material issue of fact presented by the evidence. (People v. Tinajero (1993) 19
Cal.App.4th 1541, 1547; Cal. Const., art. I, § 15.)
The failure to give the jury instruction on the heat of passion theory of voluntary
manslaughter also violated appellant's federal constitutional rights. Appellant
understands that while the United States Supreme Court has acknowledged a right to
instructions on lesser-included offenses in state capital proceedings (Beck v. Alabama
(1980) 447 U.S. 625, 638 [100 S.Ct. 2382, 65 L.Ed 392]), it has not clearly extended that
right in other contexts. (People v. Birks (1998) 19 Cal.4th 108,120-121.) Absent a
contrary United State Supreme Court decision, the law is not yet settled regarding
constitutional mandates for such an instruction. (See Turner v. Marshall (1995) 63 F.3d
807,818-819.)
Nonetheless, appellant asserts such a right does exist, because the Sixth
2

Amendment to the federal constitution guarantees a defendant the right to have a jury
decide the existence of all elements of a charged offense. (United States v. Gaudin
(1995) 515 U.S. 506,522-523 [115 S.Ct. 2310,132 L.Ed.2d 444].) In order to make
those findings, the jury must be fully instructed on the elements of the crime. Instructions
that omit or misdescribe an element of the offense violate the federal constitution. (Rose
v. Clark (1986) 478 U.S. 570, 579-581 [106 S.Ct. 3101, 92 L.Ed.2d 460]; Carella v.
California (1989) 491 U.S. 263,265 [109 S.Ct. 2419,105 L.Ed.2d 218].) The trial
court's instructional error therefore violated the federal constitution.
D.

The Trial Court Erred When it Failed to Instruct the Jury on the Heat
of Passion Theory of Voluntary Manslaughter, Because There Was
Substantial Evidence to Support the Giving of the Instruction, and the
Trial Court Labored under the Mistaken Belief That it Could Not
Instruct the Jury with this Theory If the Trial Court Believed
Appellant Was Not Objectively Acting as a Reasonably Prudent
Person.

Murder is the unlawful killing of a human being with malice aforethought. (§
187, subd. (a).) Manslaughter is the "unlawful killing of a human being without malice."
(§ 192.) There are two forms of malice, express and implied. "It is express when there is
manifested a deliberate intention unlawfully to take away the life of a fellow creature." (§
188.) Thus, the general rule is that "an intent to unlawfully kill reflects malice.
[Citations.] ... Nonetheless, an intentional killing is reduced to voluntary manslaughter
if other evidence negates malice." (People v. Lee (1999) 20 Cal. 4th 47,59.) "The
difference between murder and manslaughter 'is that murder includes, but manslaughter
lacks, the element of malice.'" (People v. Anderson (2002) 28 Cal. 4th 767, 782, quoting
People v. Rios (2000) 23 Cal. 4th 450, 460.) Thus, voluntary manslaughter is treated as a
lesser included offense of murder. (People v. Barton (1995) 12 Cal. 4th 186,200.)
Specifically, the malice in an intentional unlawful killing is negated only when the
defendant acts upon a sudden quarrel or heat of passion on sufficient provocation (§ 192,
subd. (a)), or in the unreasonable, but good faith belief in the need for self-defense.
(People v. Lee, supra, 20 Cal. 4th at p. 59; see also People v. Barton, supra, 12 Cal. 4th at
p. 199.) "Only these circumstances negate malice when a defendant intends to kill."
(People v. Lee, supra, 20 Cal.4th at p. 59.)
In People v. Lasko (2000) 23 Cal.4th 101, the California Supreme Court held that
this rule of mitigation also applies to implied malice murder, so that a defendant who kills
with a "conscious disregard for life" or intent to kill as a result of provocation and heat of
passion is guilty of voluntary manslaughter rather than second degree murder. (Id. at pp.
3

104, 108- 110; see also People v. Blakeley (2000) 23 Ca1.4th 82, 85.)
An intentional killing which would otherwise be an express malice murder will be
"reduced" to voluntary manslaughter when it is the product of adequate provocation and
heat of passion (People v. Rios (2000) 23 Ca1.4th 450, 460-461), if the defendant's
reason was actually obscured as the result of a strong passion aroused by a "provocation"
sufficient to cause an ordinary person of average disposition to act rashly or without due
deliberation and reflection, and from passion rather than judgment. (People v.
Breverman, supra, 19 Ca1.4th at p. 163.) No specific type of provocation is required, and
no specific emotion alone constitutes heat of passion, as heat of passion may include not
only rage, or anger, but "any violent, intense, high-wrought or enthusiastic emotion."
(People v. Borchers (1958) 50 Ca1.2d 321,329.) Neither fear, rage, anger, or the desire
for vengeance is the same as heat of passion, but any or all of them may be present.
(People v. Berry (1976) 18 Ca1.3d 509,515.)
In the present case, the trial court erred when it only permitted the jury to find
appellant guilty of voluntary manslaughter if they found he acted in imperfect self
defense, when there existed credible evidence worthy of the jury's consideration that he
acted in the heat of passion based upon Fight's provocative actions.
Appellant testified that as he was attempting to pry the car stereo out with a knife
he saw Fight at his side of the car, about an inch away from the open window. This
startled him and he became frozen in shock and fear. (RT 432) Appellant testified Fight
said, "Now you're going to get fucked up", as Fight began to grab appellant and pull him
through the driver's side window. (RT 432) Rovang testified he heard Fight say
something to the effect "What are we going to do with this guy?" (RT 91) Several other
witnesses testified they heard yelling and screaming at this time. (RT 171-172; 187-188.)
Appellant resisted Fight's attempts to pull him through the window, but Fight grabbed
him and pulled him forward with great force. (RT 432) They began to struggle and
wrestle, and Fight pulled appellant out the window, where he landed on the street on all
fours. (RT 433,4) This was substantial evidence that a high wrought altercation took
place, which caused appellant to act in the heat of passion.
Based upon this evidence, the trial court made the determination that it could only
instruct the jury on the imperfect self defense theory of voluntary manslaughter. In
making its determination not to instruct the jury on the heat of passion theory of voluntary
manslaughter, the trial court stated
First, I'd like to revisit this issue of the two forms of statutory voluntary
manslaughter. Yesterday we discussed, I offered a conclusion that the one
4

prong sudden heat of passion would not be a theory of voluntary
manslaughter that I instruct on. I'm sticking to that position. I'm
concerned about it, and I tried to do some additional research to find out if
there was any further guidance beyond the case that I've cited previously,
which was People versus Jackson again at 28 Ca1.3d 264: in 10 Ca1.4th.,
People versus Hawkins, at 920. Again, this is, dicta, but the Supreme
Court basically affirmed, it was in a very offhand fashion, 'The imperfect
self-defense prong of voluntary manslaughter is a specialized circumstance
of heat of passion based on provocation.'
That language together with People versus Jackson together with my
concern how on earth I would draft an objective yardstick that would allow
the jurors to determine what an orally [sic] prudent person placed in a
situation where they were caught red-handed whether attempting to
burglarize a vehicle or steal a vehicle, I'm going to stick with my
conclusion that instruction on imperfect self-defense is an adequate legal
foundation for arguing the facts in this case and the absence of malice. (RT
526-527.)
The trial court erred, as the difference between a claim of self-defense and a claim
of heat of passion is clear. In the former, the defendant is acting to protect himself or
herself, or another, from great bodily harm or death. If the defendant's belief is
obj ectively reasonable the killing is a justifiable homicide. (§ 197.) Alternatively, if the
jury concludes the belief was unreasonable, the defense is imperfect self-defense, which
negates malice required for murder and reduces the crime to voluntary manslaughter.
(People v. Humphrey (1996) 13 Ca1.4th 1073, 1082.)
In contrast, a defendant who kills under a heat of passion caused by the
provocation of the victim, and who is not acting in self-defense, whether perfect or
imperfect, is not similarly situated. The victim's conduct does nothing to suggest there
was a need to take the victim's life. Rather, the victim's conduct arouses the passion of a
reasonable person to the extent their reason is disturbed or obscured. !IF or the
fundamental of the inquiry is whether or not the defendant's reason was, at the time of his
act, so disturbed or obscured by some passion--not necessarily fear and never, of course,
the passion for revenge - - to such an extent as would render ordinary men of average
disposition liable to act rashly or without due deliberation and reflection, and from this
passion rather than from judgment." (People v. Valentine (1946) 28 Ca1.2d 121,139.)
While the jury did not accept the theory appellant unreasonably believed that Fight's
conduct threatened appellant's life, they could have found that Fight's actions did cause
appellant to act in a heat of passion, such that he was not able to form the necessary
5

malice required to find him guilty of murder had they been given instruction on heat of
passion as it relates to voluntary manslaughter.
The trial court did not find the evidentiary foundation for the giving of instruction
on heat of passion and provocation lacking. Rather, the trial court did not so instruct
because it felt a jury could never objectively find appellant acted as a reasonably prudent
person because he was attempting to steal a car stereo at the time of the confrontation.
The trial court was mistaken that it was precluded from instructing the jury on the heat of
passion theory. Once the court found there was substantial evidence worthy of the jury's
consideration that appellant subjectively acted in a heat of passion, the trial court had a
sua sponte duty to properly instruct the jury on this theory, in order to allow the fact
finder to determine whether appellant objectively acted as a reasonably prudent person in
these circumstances. Further, the trial court usurped the function of the jury by
determining not to instruct because it did not believe the jury could find a thief acted in
the heat of passion. (People v. Lemus (1998) 203 Cal.App.3d 470,477-479) [reversal
required where trial court made it's own assessment of the defendant's credibility and
refused to given a self defense instruction. In doing so, the court usurped the function of
the jury and thereby denied the defendant his constitutional right to have the jury
determine every material issue presented by the evidence.]
The standard by which the jury was to judge appellant was not a purely objective
one. The heat of pass ionlprovocation argument has both a subjective and an objective
component. (People v. Wickersham (1982) 32 Ca1.3d 307,326-327, disapproved on other
grounds in People v. Barton (1995) 12 Ca1.4th 186, 200-201.) The subjective component
is satisfied where the jury concludes the defendant did in fact kill as the result of the heat
of passion. In deciding the subjective component the jury is allowed to consider the
particular defendant's mental state, taking into consideration all of the circumstances
surrounding the killing. "The subjective element requires that the actor be under the
actual influence of a strong passion at the time of the homicide." (People v. Wickersham,
supra, at p. 327.) Thus, appellant's jury should have been permitted to make this initial
inquiry - whether appellant did in fact act in the heat of passion when confronted by
Fight. (RT 432) As discussed above, even the trial court found there was sufficient
evidence presented by appellant's testimony, and the testimony of several percipient
witnesses, that appellant may have been acting under the heat of passion when he killed
Fight. Thus, the jury should have been permitted to make this determination.
Once the jury has determined whether a defendant was actually, subjectively acting
under the heat of passion, the jury must then consider whether a reasonable person would
have been sufficiently provoked by the victim. "To satisfy the objective or 'reasonable
person' element of this form of voluntary manslaughter the accused's heat of passion must
6

be due to 'sufficient provocation. '" [Citation.] (People v. Steele (2002) 27 Ca1.4th 1230,
1253.) The objective component of adequate provocation is: "Such a passion as would
naturally be aroused in the mind of an ordinarily reasonable person under the given facts
and circumstances ... " (People v. Logan (1917) 175 Cal. 45,49) In making its
determination the jury must consider that" ... no defendant may set up his own standard of
conduct and justify or excuse himself because in fact his passions were aroused, unless
further the jury believe that the facts and circumstances were sufficient to arouse the
passions of the ordinarily reasonable man." (Ibid.) The mere fact appellant was in the act
of committing a non-violent criminal act at the time of the altercation did not preclude the
trial court from instructing the jury that appellant lacked malice if he was acting under the
heat of passion based upon the victim's provocation. It was not for the trial court to
decide whether areasonable person would have been sufficiently provoked by Fight, or
for the trial court to decide what "objective yardstick" the court should present to the jury
to determine what in fact is a reasonable person. Once there was substantial evidence
admitted that appellant may have acted in a heat of passion, this determination was for the
fact finder, not the trial court.
In arriving at its erroneous conclusion that it could not instruct appellant's jury on
the heat of passion theory of voluntary manslaughter, the trial court relied upon People v.
Jackson (1980) 28 Ca1.3d 264,306, (overruled in part by People v. Cromer (2001) 24
Ca1.4th 889). In Jackson, the California Supreme Court concluded evidence "that
defendant may have enraged and brutally attacked and killed one of his elderly victims
because she awakened during the burglary and began to scream" was insufficient to show
that he killed his victim in a heat of passion on sufficient provocation. "No case has ever
suggested... that such predictable conduct by a resisting victim would constitute the kind
of provocation sufficient to reduce a murder charge to voluntary manslaughter."
[Citations] (Ibid.)
While not directly ruling on what constitutes heat of passion to reduce murder to
voluntary manslaughter, the Supreme Court expounded on the finding in Jackson in
People v. Rich (1998) 45 Ca1.3d 1036. In Rich, the defendant claimed his first degree
murder conviction should be reduced to second degree, because the rape victim may have
struggled and thus, provoked the defendant to kill her. "The analysis is the same for a
reduction [from first degree murder] to second degree murder: the inquiry is whether the
ordinary person would "explode" because the victim resisted. Therefore, defendant's
subjective response to his rape victims' resistence is relevant only as it tends to establish
he acted under diminished capacity. We hold that the victims' resistance to the criminal
act of rape is "predictable conduct" and is insufficient provocation to negate malice." (Id.
atp.1112.)
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The factual and legal scenario in Jackson are readily distinguishable from this
case. In Jackson, the defendant entered an elderly victim's house at night time in order
to commit a theft. There was evidence presented that when the elderly victim awakened
and spotted the defendant, she began to scream. The defendant argued that these screams
from the elderly victim provoked him to act in the heat of passion and to kill the victim.
(People. v. Jackson, supra, 28 Ca1.3d at p. 306.) It is, in fact, predictable conduct for a
victim to awaken during a nighttime residential burglary, and be frightened and scared to
find a stranger in their house. The fact the victim may have screamed at the sight of the
defendant was likewise predictable. The elderly victim in Jackson posed no physical
threat to the defendant, and thus her surprise and screams were not sufficient to provoke a
heat of passion in the defendant. (Ibid.)
In contrast to the victim's behavior in the Jackson case, is Fight's behavior in the
present case. Fight approached and confronted appellant, who was in a car that did not
belong to Fight on a public street. Several witnesses testified they heard screaming and
arguing outside during the incident. (RT 171-2; 187-188, 193) Appellant testified Fight
stated, "Now you're going to get fucked up", as Fight began to grab appellant through the
driver's side window. (RT 432) Rovang testified he heard Fight state, "What are we
going to do with this guy?" There was clearly a struggle between appellant and Fight as
they wrestled and Fight pulled appellant out of the car. This confrontation and aggressive
actions by Fight were not a typical response by a bystander to whom the car did not
belong. This type of reaction, which essentially lead appellant to believe he was under
attack by Fight, is certainly not a predictable reaction to appellant's non violent, albeit,
criminal act against the third party car owner's property rights.
The trial court also cited People v. Hawkins in its refusal to instruct on the heat of
passion theory, however even though it did involve the actions of a bystander, Hawkins is
tangential to the present case because the defendant was found guilty of felony-murder.
In Hawkins, the defendant killed the victim while committing an armed robbery, an
inherently dangerous felony. (People v. Hawkins (1995) 10 Ca1.4th 920.) The Court did
not find the giving of heat of passion instruction was precluded per se because the
defendant was involved in an armed robbery at the time the victim, a "Good Samaritan",
attempted to foil the robbery by surprising the defendant from behind. (Id. at p. 958.)
The Court did not decide the issue, and presumed for argument's sake that the defendant
did act in a heat of passion based upon the victim's provocation. (Id. at pp. 958-959.)
The court found the issue of whether the defendant acted in a heat of passion irrelevant
because the defendant was convicted of felony murder. In a felony-murder prosecution,
the jury is instructed if they find the defendant intended to commit an inherently
dangerous felony and killed the victim during the commission or attempted commission
of the felony, the defendant is guilty of murder. (CALJIC No. 8.21) A felony is
8

inherently dangerous if "by its very nature, it cannot be committed without creating a
substantial risk that someone will be killed .... " (People v. Burroughs (1984) 35 Cal. 3d
824, 833.) Because malice aforethought is not an element of felony-murder, the
consideration of whether the defendant acted in the heat of passion or imperfect self
defense is irrelevant to the jury's analysis. (People v. Tabios (1998) 67 Cal.App.4th 1,
11.)
In contrast, theft of a car stereo where, as here, the car doors are not locked, is
grand theft and is alternatively punishable as either a misdemeanor or a felony. (§
487/489; RT 187-188) [owner of car testified that on September 13, 2001, she parked car
in front of her home on 10240 Lairwood Drive and did not lock the car, but left the
windows rolled up]. Further, even if it were found that appellant intended to steal the
car, this would also be alternatively punishable as either a misdemeanor or a felony. (Veh.
Code § 10851) Unlike the residential burglary in Jackson, the armed robbery in
Hawkins, or the rape in Rich, appellant's crime was not an inherently dangerous felony
but a crime against property. It is neither a serious nor violent felony. (Pen. Code §§
667.5, subd. (c); 1192.7, subd. (c).) There was no evidence presented that at any time
either Fight or Rovang felt threatened by appellant, or that appellant committed any type
of threatening act prior to Fight pulling appellant out of the car. Fight's aggressive
response to appellant's non::-violent, non-serious criminal act against the property rights of
a third party cannot be compared to the screams of a elderly residential burglary victim, or
the resistance of a rape victim, because the crime appellant was committing was not
inherently dangerous, and Fight's conduct was not predictable.
Whether Devon Fight committed an act upon appellant that amounted to legal
provocation and whether appellant acted under the heat of passion was a question for the
jury to decide. The trial court erred when it found the fact appellant was in the act of
committing a non-violent, non-serious criminal act precluded the jury's consideration of
whether Fight's violent actions caused appellant to act rashly in a heat of passion.
Further, the court's refusal to instruct the jury regarding the heat of passion theory of
voluntary manslaughter usurped the function of the jury as fact finder and denied
appellant due process of law and trial by jury. The trial court had no duty to determine
the legal sufficiency of the heat of passion and provocation in order to justify instructions
on this theory of voluntary manslaughter. The testimony of Rovang, Rovang's neighbors
and appellant constituted substantial evidence to warrant giving those instructions.
(People v. Lemus (1988) 203 Cal.App.3d 470,477.) The trial court committed error by
failing to give instructions that would allow the jury to find appellant lacked malice
because he acted in the heat of passion based upon Fight's provocation.

E.

The error was prejudicial and requires reversal.
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Reversal is required under the federal Chapman standard. (Chapman v. California
(1967) 386 U.S. 18, 24, 36 [87 S.Ct. 824, 17 L.Ed.2d 705].) Jury instructions that
incompletely or incorrectly define an element of the charged offense require reversal
unless the state can demonstrate the error was harmless beyond a reasonable doubt. (Rose
v. Clark, supra, 478 U.S. atpp. 576-582 [106 S.Ct. 3101; 92 L.Ed.2d460].) The
instructional error also requires reversal under California's Watson standard. (People v.
Blakely, supra, 23 Ca1.4th at p. 93; People v. Watson (1956) 46 Ca1.2d 818, 826;
Cal.Const., art. VI §13.) Under that test, the convictions must be reversed if, after an
examination of the entire cause, it appears reasonably probable appellant would have
obtained a more favorable outcome had the error not occurred. Although the term
"probable" in the Watson standard may suggest the different result must be "more likely
than not", Watson itself says that if there is an equal balance of probabilities, prejudice is
necessarily shown. (People v. Watson, supra, 46 Ca1.2d at p. 837; see also College
Hospital Inc. v. Superior Court (1994) 8 Ca1.4th 704,715.) Appellant's murder
conviction must be reversed under both standards.
This case was not a "who done it". There was no question appellant killed Fight.
He admitted to the jury that he did so. The only question left for the jury to decide was
appellant's degree of culpability. Appellant's only defense was that he was caught in a
situation where he felt he was under attack, and thus he acted rashly and without the
intent to kill the victims. As discussed above, there was clear evidence that subjectively,
appellant acted in the heat of passion based upon Fight's provocation when Fight yelled
in a threatening manner, wrestled and pulled appellant out the car, and threw appellant
onto the street.
The prosecution can not demonstrate the error was harmless beyond a reasonable
doubt. Further, it is reasonably probable that the jury would have found appellant guilty
of voluntary manslaughter had they been properly instructed. Despite the fact the
prosecution tried this crime as a first degree, premeditated murder, the jury rejected this
theory, and found appellant did not act with premeditation and deliberation. The trial
court specifically instructed the jury they could not find appellant guilty of premeditated
murder if they found he was acting under a heat of passion or other condition precluding
the idea of deliberation. CRT 67; CALJIC No.8.20, Deliberate and premeditated murder)
The trial court also instructed the jury they could consider provocation in determining
whether appellant killed with or without deliberation and premeditation. (RT 71;
CALJIC No. 8.73 - Evidence of provocation may be considered in determining degree of
murder.) However, they were also instructed they could only find appellant guilty of
voluntary manslaughter if they found defendant unreasonably believed he was acting to
protect himself from imminent peril to life or great bodily injury. CRT 78; CALJIC No.
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8.40 Voluntary manslaughter defined.) Having rejected this theory as to Fight, the jury
made the only finding they were permitted to make under the instructions they were given
if they believed appellant acted in a heat of passion - second degree murder. Although
the jury necessarily found malice under the instructions given, they had no option to
negate malice with the heat of passion theory. Instead, they were only permitted to use
heat of passion and provocation to negate premeditation, which they did
The only element that differentiates second degree murder from voluntary
manslaughter based upon heat of passion is malice. To find appellant guilty of voluntary
manslaughter based upon a heat of passion, the jury could have found appellant acted
with an intent to kill, but found any malice aforethought finding negated because he acted
under a heat of passion caused by the victim's provocation. (CALlIC 8.40 - Voluntary
Manslaughter-defined.) They jury was not permitted to make this finding however,
because the trial court did not given them the opportunity to consider the heat of passion
theory of voluntary manslaughter. Where given the opportunity to find heat of passion
and provocation negated a finding or premeditation, the jury found no premeditation.
The provocation by Fight was not a predictable reaction to appellant's non-serious and
non-violent criminal act against a third party's property rights, thus the jury could have
concluded it reasonable for appellant to be provoked and act rashly.
Significantly, the jury asked the court to define justifiable and excusable in the
context of CALlIC No. 8.10 , Murder defined, which states, "A killing is unlawful, if it
was neither justifiable nor excusable." (CT 125) The parties stipulated that the jury was
to be told, "In this case the defendant has not contended that the killing was lawful." (RT
676) Even though they were told the killing was not lawful in this case, the question
demonstrates the jury was considering whether there was some type of legal mitigation or
justification of appellant's actions.
Further, since the trial court found the facts reflected heat of passion based on
provocation, it should not have usurped the jury's fact finding by refusing to give an
instruction on the heat of passion theory of voluntary manslaughter. It's stated inability to
fashion an appropriately worded instruction did not excuse the failure to properly execute
its duty. The judgment must be reversed and the matter remanded for a new trial by a
properly instructed jury.
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PETITION FOR REVIEW SAMPLE

ISSUE PRESENTED FOR REVIEW

1.

WHETHER PETITIONER ESTABLISHED A PRIMA FACIE CASE
ENTITLING HIM TO AN EVIDENTIARY HEARING WHEN
DECLARATIONS ESTABLISHED THAT AS A LEARNING
DISABLED, DYSLEXIC, DYSGRAPHIC, SCHIZOPHRENIC
INDIVIDUAL WITH THE EQUIVALENT OF A FIFTH GRADE
INTELLECT WHO HAD NO PRIOR FELONY RECORD WHO
CONSISTENTLY DENIED HIS GUILT, PETITIONER WAS
PRESSURED TO PLEAD GUILTY TO POSSESSION OF COCAINE
FOR SALE IN A CASE IN WHICH THE EVIDENCE WAS MINIMAL
(IN THE OPINION OF A CERTIFIED CRIMINAL LAW SPECIALIST)
AFTER HIS RETAINED COUNSEL INFORMED PETITIONER HE
F ACED A PRISON SENTENCE IF HE WAS FOUND GUILTY AFTER
TRIAL (A STATEMENT ALSO CONTRADICTED BY THE
CRIMINAL LAW SPECIALIST).
NECESSITY OF REVIEW
Review of this issue or review and transfer (cf. Germann v. Workers'

Compo Appeals Bd. (1981) 123 Cal.App.3d 776,779, fn. 1) is necessary to secure

uniformity of decision. (California Rules of Court, rule 29(a).) Specifically, the
trial court's summary denial of petitioner's petition merely on the basis that
petitioner's written change of plea of form averred that he had not been coerced to
plead guilty conflicts with other case law, e.g., In re Vargas (2000) _ Cal.AppAth
_, 2000 Daily Journal D.A.R. 10585, and the Supreme Court of United States, in
Blackledge v. Allison (1977) 431 U.S. 63, has held that a "per se" rule (based on

averments of non-coercion) cannot be fairly adopted.
INTRODUCTION
As shall be amplified below with appropriate citations (but without
citations here for introductory purposes), petitioner is a learning-disabled,
dyslexic, dysgraphic, and schizophrenic individual, with no previous felony record
who consistently asserted his innocence of drug charges to his trial counsel and
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against whom the evidence was not strong. Notwithstanding the foregoing, trial
counsel informed petitioner and petitioner's grandmother that petitioner faced a
prison sentence if he went to trial and did not prevail. Trial counsel( s) persistently
discouraged petitioner from proceeding to trial and, over petitioner's will,
essentially compelled petitioner to enter a plea of guilty. Petitioner sought habeas
corpus relief from the superior court based not only on his and his grandmother's
declarations but also upon the declaration of a certified criminal law specialist
who opined that the allegations were defensible and that the likelihood of prison
based on the facts of the offense and the background of petitioner was very
unlikely. The superior court denied the petition without an evidentiary hearing on
the ground that petitioner's change of plea form, which stated he had not been
pressured, precluded relief, a ruling contrary to clearly established United States
'Supreme Court precedent. (See pages 22-23, post.)
In the petition to the Court of Appeal, petitioner asserted that he had
presented a prima facie case and was, therefore, entitled to an evidentiary hearing.
The essential gravamen presented by the petition was petitioner's fear of prison, a
fear which was the product of ineffective assistance of counsel, an issue
unaddressed by the superior court's denial. The Court of Appeal summarily

denied the petition on October 25, 2000.
The erroneous ground of the superior court denial shall be demonstrated.
Suffice at this juncture to question whether any coerced plea or plea produced by
ineffective assistance of counsel could ever be asserted, since virtually all forms
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executed in a change of plea include language purporting to aver that no coercion
occurred. Second, the denial does not come to grips with the alleged
ineffectiveness of counsel, and third, the denial ignores the reality of the ability of
a learning disabled, schizophrenic individual to understand the import of a guilty
plea declaration (at least its impact on a future collateral attack on the
voluntariness and knowledge of his plea) as well as his fear of imprisonment.
For the reasons which follow, review should be granted, or granted and
transferred to the Court of Appeal (cf. Germann v. Workers' Camp. Appeals Ed.,
supra,123 Cal.App.3d 776, 779, fn. 1), or, in the further alternative, treating this
petition for review as a petition for writ of habeas corpus, a writ or order to show
cause should issue and an evidentiary hearing ordered.

STATEMENTS (Omitted)
ARGUMENT
Once a petitioner establishes a prima facie case warranting relief, the court is
required to grant a hearing, i.e., issue a writ or order to show cause. (In re Lawler
(1979) 23 Ca1.3d 190, 194; In re Hochberg (1970) 2 Ca1.3d 870, 875, fn. 4.)
Here, petitioner has indeed established a prima facie case.
In his petition for writ of habeas corpus, petitioner contended that the
judgment should be reversed and he should be permitted to withdraw his plea,
because his counsel( s) were ineffective because he or they failed to adequately
investigate, failed to prepare for trial, rendered inadequate advice regarding the
potential sentence, and/or coerced petitioner into accepting the plea agreement.
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The state and federal constitutions both guarantee that persons deprived of
their liberty have the right to petition for a writ of habeas corpus. (U.S. Const., art.
I, § 9; Cal. Const., art. I, § 11.) The writ "has been aptly termed 'the safe-guard
and the palladium of our liberties.' " (In re Clark (1993) 5 Cal.4th 750,764,
citation omitted.) It may be the last safeguard our judicial system provides for
persons whose conviction was wrongful. (Id. at p. 804 (conc. & dis. opn. of
Kennard, J.).) In reviewing a petition for writ of habeas, it is the court's
responsibility to assure a defendant is incarcerated only after receiving competent
representation of counsel. (U.S. Const., 6th Amend.) It is also the court's
responsibility to assure that if a defendant enters a plea, he or she has done so only
after a knowing and intelligent waiver of certain constitutional rights. (Brady v.

United States (1970) 397 U.S. 742,748; In re Ibarra (1983) 34 Cal.3d 277, 284.)
Here, we are dealing with a situation in which petitioner entered into a
plea agreement. "The pleading--and plea bargaining--stage of a criminal
proceeding is a critical stage in the criminal process at which a defendant is
entitled to the effective assistance of counsel guaranteed by the federal and
California Constitutions. [Citation.]" (In re Alvernaz (1992) 2 Cal.4th 924, 933,
sub. opn. order issued, Alvernaz v. Ratelle (S.D.Cal.I993) 831 F.Supp. 790.)
"Although [the decision to plead guilty pursuant to a plea bargain instead of
proceeding to trial is a decision ultimately] made by the defendant, it is the
attorney, not the client, who is particularly qualified to make an informed
evaluation of a proffered plea bargain." (In re Alvernaz, supra, 2 Cal.4th at p.
933.)
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"Defense counsel have the obligation to investigate all defenses, explore
the factual bases for defenses [citation] and the applicable law. [Citation.]"

(People v. Maguire (1998) 67 Cal.AppAth 1022, 1028.) "The defendant can be
expected to rely on counsel's independent evaluation of the charges, applicable
law, and evidence, and of the risks and probable outcome of trial. [Citations.]" (In

re Alvernaz, supra, 2 Ca1.4th at p. 933.)
The entry of a plea must be a " 'voluntary and intelligent choice among the
alternative courses of action open to the defendant.' [Citations.]" (Hill v. Lockhart
(1985) 474 U.S. 52, 56.) The voluntariness of a plea depends on "whether
counsel's advice 'was within the range of competence demanded of attorneys in
criminal cases.' [Citation.]" (Ibid.)
Petitioner has contended his counsel failed to investigate the facts of the
case. For instance, rather than suggest to petitioner that a jury would not believe
him or to suggest to petitioner's grandmother that petitioner's attitude had to
change, counsel either should have known (or did know) (see PRC, Exhibit I-A-4)
of petitioner's learning disability and low IQ. An investigation should have been
undertaken to develop proof of petitioner's low intelligence. Proof of use of such
information could have been useful either in trial to demonstrate lack of
knowledge or intent or in plea negotiations to obtain a more favorable outcome.
A defendant is " 'entitled to the reasonably competent assistance of an
attorney acting as [his] diligent and conscientious advocate. [Citation.] This
means that before counsel undertakes to act, or not to act, counsel must make a
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rational and informed decision on strategy and tactics founded upon adequate
investigation and preparation.' [Citation.]" (In re Gay (1998) 19 Ca1.4th 771, 790;
In re Visciotti (1996) 14 Ca1.4th 325, 348.)

Here, the evidence was not substantial. The arresting officer saw
petitioner enter Zamora's vehicle only moments before he stopped the vehicle and
commenced his investigation. The only contraband found was found solely upon
Zamora as was the only substantial cash. (Appellant had all of 75 cents.) Any
statement by Zamora to the officer allegedly implicating petitioner would be
inadmissible hearsay as against petitioner. Petitioner made no incriminating
statements and continued to deny any culpability throughout the case.
Perhaps the only evidence available to the People would be the alleged
action of petitioner in sitting on the scrap of paper, the so-called "pay-owe" sheet.
(See footnote 3, ante, at p. 9.) The act of sitting on a piece of paper is equivocal
at best and, very arguably, insufficient to demonstrate guilt beyond a reasonable
doubt, i.e., to a near certitude, that petitioner was aiding and abetting Zamora by
such conduct.
Petitioner further contended that he accepted the plea because counsel
misadvised him. To meet the required standard of professionalism withregard to
whether a plea agreement should be accepted, counsel is obligated to provide
petitioner with competent advice as to all aspects of the case, including a candid
evaluation of the case. This must included an accurate and realistic appraisal of
the potential of a prison commitment. (Cf In re Alvernaz, supra, 2 Ca1.4th at pp.
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936 & 937, fn. 6; People v. Hunt (1985) 174 Cal.App.3d 95,104; ABA Stds. for
Crim. Justice, The Defense Function (3d ed.1993) ch. 4, std. 4-5.1 & com.) Here,
petitioner and his grandmother alleged that petitioner was frightened by the
prospect of prison as communicated to him by counsel, when the prospect of
prison was de minimis in the facts of the case and the background of a petitioner.
Petitioner had continued to assert his innocence. He so told counsel's
investigator. (PHC, Exhibit I-A-4.) He actually antagonized his counsel by asking
counsel to fight for him. He did not expressly state his guilt when pleading guilty,
but rather, the factual basis was premised solely upon the probation report, which,
incidentally, read that upon being interviewed, petitioner "stated he had only
asked Zamora for a ride to the supermarket and was not involved in any drug
sales, nor was he aware Zamora had drugs on him. [Petitioner] stated that the
notebook tablet he was sitting on was written in Spanish and he does not speak or
read Spanish. [Petitioner] stated he admitted to the offense on the advice of his
attorney, who told him he would be sent to State Prison ifhe were found guilty.
[Petitioner] stated he did nothing wrong, other than not wear a seat belt. ... "
(Probation Report, pp. 5-6.) The established evidence is that petitioner did not
desire to plead guilty and preferred to go to trial but only succumbed to counsel's
statement he would go to prison.
Petitioner further contended he should be permitted to withdraw his plea
because he was coerced into accepting the plea agreement. Before defendants
enter pleas, they must knowingly and intelligently waive certain constitutional
7

rights. (Brady v. United States, supra, 397 U.S. at p. 748; In re Ibarra, supra, 34
Ca1.3d at p. 284.)
Good cause to withdraw a plea is shown if the defendant did not exercise
free judgment in entering into the plea. (People v. Cruz (1974) 12 Ca1.3d 562,

566; People v. Huricks (1995) 32 Cal.App.4th 1201, 1208.) Pleas may be set
aside if defendants are unduly influenced to accept a plea because of duress.
(Pen.Code, § 1018; People v. Cruz, supra, 12 Ca1.3d at p. 566; People v. Huricks,

supra; People v. Dena (1972) 25 Cal.App.3d 1001, 1008.)
Petitioner has established a prima facie case that he, with a learning
disability and low IQ, was at the will of overbearing attorney(s) who demanded
that he accept the plea offer.
"Counsel for the accused is an essential component of the administration
of criminal justice." (ABA Stds. for Crim. Justice, The Defense Function, supra,
std. 4-1.2.) It is the court's obligation to assure that a convicted defendant has
received his or her constitutional rights, including the aid of competent counsel,
and to assure that any waiver of rights is knowingly and intelligently made.
Petitioner has established a prima facie case that he did not enter his plea
voluntarily, with the aid of competent counsel. Fundamental fairness and the need
to assure that justice is served requires an evidentiary hearing.
Despite the prima facie showing made, the trial court summarily denied
the petition, stating, "When petitioner plead on 1125/99 he submitted a declaration
under penalty of perjury that no one had pressured him in any way to make him
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plead." (PRC, Exhibit II.) The trial court's ruling was erroneous.
The fallacy of the trial court's reasoning can be simply demonstrated.
Assume a defendant is threaten with death by a co-defendant, a gang affiliated with
the co-defendant, or whomever else, to plead guilty in lieu of co-defendant. Would
the fact that subject to such coercion, if defendant executes a declaration under
penalty of perjury that he was not coerced that such declaration should - or could
insulate forever the true facts of the involuntariness of the plea? If that were the
state of the law, then virtually every guilty plea would be insulated from review,
since virtually every guilty plea (at least, felonious guilty plea) includes such a
disclaimer of coercion. Indeed, petitioner understands the solemnity which must
attach to the admission of guilt and the safeguards in place to avoid an involuntary
and unknowledgeable plea. Still, there are instances in which the totality of the
circumstances belie the voluntariness and knowledge of the defendant entering the
plea, and the instance case is one of those and is, at minimum, entitled to an
evidentiary hearing to prove same.
Both federal and state case law support petitioner's position. In
Blackledge v. Allison (1977) 431 U.S. 63, 66, a state defendant completed a

printed form used in his guilty plea in which he denied anyone had influenced him
to plead guilty. After judgment, he sought collateral relief asserting he had been
instructed how to answer. The Supreme Court held that the habeas petition
should not have been dismissed solely based on the answers to the questions at the
plea proceedings, commenting that the "barrier of the plea or sentencing
9

proceeding, although imposing, is not invariably insurmountable." (Id. at p. 74,
emphasis added.) The courts "cannot fairly adopt a per se ruling excluding all
possibility that a defendant's representations at the time his guilty plea was
accepted were so much the product of such factors as misunderstanding, duress, or
misrepresentations by others as to make the guilty plea a constitutionally
inadequate basis for imprisonment." (Id. at p. 75, emphasis added.) Here, the
Riverside Superior Court improperly utilized an improper per se policy,l/ and the
summary denial by the Court of Appeal sanctions such an impermissible per se
rule. To the extent that the superior court's denial "appears to have adopted a per
se rule that a defendant's facially incorrect responses during a plea colloquy bars
claims for involuntariness, the [conclusion] is contrary to clearly established
federal law .... " (Dickerson v. Vaughn (3 rd Cir. 1996) 90 F.3d 87, 92; see also

Zilich v. Reid (3 rd Cir. 1994) 36 F.3d 317,318-323 [evidentiary hearing required
where specific testimony offered which would negate voluntariness of plea and
plea colloquy].)
The Court of Appeal, Second Appellate District, Division Three, in In re

Vargas, supra, _ Cal.App.4th _,2000 Daily Journal D.A.R. 10585, held
similarly.

The Blackledge Court relied in part upon Fontaine v. United States
(1973) 411 U.S. 213,215, which concluded that while a prisoner may not
ordinarily repudiate statements made to a sentencing judge also observed
that no procedural device for taking guilty pleas is so perfect as to justify a
per se rule making it "uniformly invulnerable to subsequent challenge."
10

There are certain similarities and dissimilarities between Vargas and this
case. Vargas is dissimilar in that the Court of Appeal there had before it
statements by trial counsel which the court found to lack credibility (see, e.g., id.
at pp. 10588, 10590), while here, because both the trial and appellate court have
summarily denied the petitions below, there has been no representations made by
trial counsel. Second, the descriptions of the alleged conduct of trial counsel in

Vargas can only be described as egregious; appellate counsel here does not
suggest that the ineffectiveness alleged here sank to any where near the level as in

Vargas.
However, that is not to say that the conduct of counsel must be as
egregious as that in Vargas to merit relief. Vargas and the instant case are similar
in that in each a prima facie case has been established to warrant an evidentiary
hearing on the basis that petitioner pleaded guilty as a product of coercion and/or
misadvice by counsel.
Vargas is also instructive in regard to the only reason stated by the trial
court in summarily denying the petition below, namely, "When petitioner plead on
1125/99 he submitted a declaration under penalty of perjury that no one had
pressured him in any way to make him plead." In Vargas, respondent made a
similar argument, i.e., "The People argue that petitioner knew what he was doing,
was fully informed, and grabbed the deal because he feared additional charges
would be filed. The People are correct that petitioner received full waivers and
was questioned by the trial court as to whether he was accepting the offer
11

volitionally. However, as shown above, other facts suggest he did so only under
pressure." (Id. at p. 10590.) In other words, the facts as alleged by petitioner here
did establish a prima facie case that he pleaded guilty under pressure or on the

basis of erroneous advice provided by trial counsel, notwithstanding the waivers
signed by him (who, though, as emphasized above is an individual who is learning
disabled, dyslexic, dysgraphic, who does not read above the fifth grade level, and
who suffers from schizophrenia).
Furthermore, even though the change of plea form which petitioner
executed stated that he had "read and [understood]" the statements he had
initialed (which included a disclaimer of pressure), what about a person with a
documented reading disability? Petitioner's petition below was replete with proof
of petitioner's inability; he did not function much higher than a fifth grade ability
to read and comprehend, and his history is that he does not retain what he has
read. (PHC, Exhibits I-A-2 and I-C.) Further, as circumstantial evidence of his
inability to read and understand comprehensively, petitioner initialed several lines
on the change of plea form which were not even applicable, e.g., that his driving
privileges would be suspended, that deportation could result, that parole (if ever
imprisoned) would be for life, and that he could be committed to a treatment
facility potentially for life. (Felony Plea Form, PHC, Exhibit III [hereafter
"Exhibit III].) Further, he "asserted" that he could be sentenced to the maximum
custody specified on the second plage of the form which included 5 years for the
offense being dismissed. (Ibid.) More likely than not, rather than reading and
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understanding what each line meant (and whether it was applicable to petitioner),
petitioner, with his inability to comprehend beyond fifth grade, initialed
everything. This conclusion is buttressed by the fact that petitioner even
"signed"J./ the paragraph entitled "Attorney Statement." (Ibid.)21
Regardless of the extent of pressure or coercion applied by trial counsel, a
more important impediment to a meaningful and voluntary plea was petitioner's
fear of a prison commitment, fostered by counsel's statements to both petitioner
and his grandmother. (Exhibits I-B, C.) Even assuming arguendo (without any
concession) that no direct psychological pressure was applied by trial counsel,
still, the indirect duress of facing the professed likelihood of going to prison on
the instant facts as stated by trial counsel produced a fear resulting in the guilty
plea. (Ibid.) Moreover, any such counsel from the trial attorney, i.e., that prison
was likely, was ineffective assistance of trial counsel (Exhibit I-D), which would
render any plea based upon such ill-advised counsel suspect, involuntary, and
unknowledgeable, as well as the fact that there was virtually no investigation of
the case, including but not limited to petitioner's limited intelligence. (PRC,
Exhibits I-A through D.)

2

Except for occasionally "signing" his name in cursive, petitioner
cannot write in cursive. (Exhibit I-C.) The reader may note that Exhibit III
is "signed" in block printing.
3

One may query or wonder about trial counsel's inattentiveness in not
executing the Attorney Statement.
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Petitioner presented a prima facie case that his plea was not voluntary or
knowledgeable, lacked due process, deprived him of jury trial, and was the
product of ineffective assistance of counsel and, hence, was violative of the Fifth,
Sixth, and Fourteenth amendments of the United States Constitution and Article I,
sections 7, 15, and 16 of the California Constitution.
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