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Virtual Oral Advocacy 
MCLE June 3, 2020 

In this presentation, participants will learn how to best navigate virtual oral arguments 
through tips and procedures implemented in other states, and through a discussion with 
USD Professor Elisabeth Cannon, Staff Attorney Arthur Martin, and Panel Attorney Pauline 
Villanueva on their recent experiences with oral arguments that took place via Zoom, via 
BlueJeans, and via telephone. 

Professor Cannon teaches oral argument to first year students at USD. When USD closed in-person classes, 
she had to quickly change to a virtual format via Zoom for her students’ mock oral arguments. Art Martin 
argued before the California Supreme Court via BlueJeans from his apartment on the very first day of the 
court’s virtual sessions. Pauline Villanueva argued two cases back to back in Division One last month over the 
old fashioned telephone.    
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Virtual Oral Argument Best Practices 

LIGHTING 
- No back lighting (use curtains/blinds on all windows behind or to the side of you)
- Sit in front of a window or place a lamp facing you

POSITION 
- Keep camera at eye-

level (or slightly above)
- Look into camera while

speaking
- Ensure shoulders and

head fully visible
- Stay seated while

speaking (GA allows
standing if desired)

SOUND 
- Muted unless actively speaking
- Mute all notifications on device
- Pause prior to speaking for audio lag
- Speak slightly slower than would normally
- 9th Circuit recommends pausing more frequently between points
- MN recommends using headphones with built in microphone if possible
- Many states recommended keeping a headset nearby
- 9th Circuit recommends being in a carpeted room if not using headphones

ATTIRE 
- Courtroom attire
- Solid colors (even ties)

SETUP 
- “Gallery View” to view participants/timer; keep device plugged in to power source

BACKGROUND 
- IN provides Zoom backgrounds, but only

requires use for oral arguments in the Court of
Appeals-- not in the Supreme Court

- MA, AK, TX, GA provide Zoom backgrounds and
encourage but do not require use

- Most states request plain wall as background

TEST RUN 
- IN and GA require a test Zoom at least 48

hours in advance of argument
- GA and 9th Circuit highly recommend Zoom

moot court session with colleagues 
- Many states recommend and provide test

Zoom sessions
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Zoom Background Examples 

Indiana Court of Appeals Mandatory Background

Indiana Supreme Court Optional Background 
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Indiana Court of Appeals Oral Argument--provided virtual background in use 

Indiana Supreme Court Oral Argument—no background use by counsel 
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State Guides and a Peer Article 







The Supreme Court of California will be conducting April’s oral argument calendar session via video 

conference utilizing the BlueJeans Meetings service.  To facilitate this, an orientation session will be held 

at 10:00 am on Friday, April 3 to provide attorneys with an opportunity to test their ability to connect, to 

familiarize themselves with the BlueJeans tool, and to review protocols for the oral argument session. 

To connect to the Blue Jeans Meetings service, remote participants must have a laptop or other 

computer with a webcam, a web browser such as Chrome, Firefox, Safari or Microsoft Edge, a 

broadband Internet connection, and the ability to connect to the audio portion of the meeting via PC 

audio or a separate phone line. 

Instructions 

• Download and install the Blue Jeans for Windows or Mac client on your computer.  The client is 

available on the BlueJeans website at https://www-a.bluejeans.com/downloads. 

o Do not use the web client 

o You do not need to sign up for your own Blue Jeans account 

• Use the “Join Meeting” button on your meeting invitation to connect to the session. 

• Make sure to connect 30 minutes before the oral arguments begin.  This will provide an 

opportunity to make sure everything is working properly before oral arguments begin. 

• There will be three BlueJeans sessions: one for the AM session on April 7, a second for the PM 

session on April 7, and a third for the AM session on April 8.  You will only need to attend the 

BlueJeans session that corresponds to the time that your case is scheduled for. 

• Use the following name format when signing into Blue Jeans: 

o FName LName (Law Firm Name) 

Tips 

• Test your Internet connection in advance using a tool such as the one available at 

https://www.speedtest.net to ensure that you have sufficient bandwidth available.  For the best 

possible attendee experience, a minimum bandwidth of 1.5 Mbps is recommended. 

• Make sure your computer is plugged into a power source for the duration of the meeting, and 

that power management and auto-sleep functions are disabled. 

• Make sure that you do not have a window, lamp or other source of light behind you.  Close 

drapes or blinds if needed. 

• Close other applications on your computer to avoid the possibility of notifications, alarms or 

pop-ups appearing during the session. 

• Avoid using your Internet connection for other purposes during the session.  For example, 

downloading software updates or streaming video content from the Internet, even to a different 

device, can potentially impact the quality of your connection. 

• Avoid interruptions.  Background noise or people walking into the field of view will be captured 

on the recording and will become part of the public record. 

• You may remain seated when speaking.  There is no need to stand. 

During oral arguments, the meeting moderator will mute audio and video for all attendees except for 

those presenting at the time.  You may also mute your own audio and video feed at any time if the need 

arises. 

https://www-a.bluejeans.com/downloads
https://www-a.bluejeans.com/downloads
https://www.speedtest.net/
https://www.speedtest.net/
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Remote (Electronic) 
Oral Arguments using Zoom 

In certain cases, the Court may choose to conduct an oral argument remotely using Zoom. Due to 
the current situation in the state caused by Covid-19, the Court has determined that upcoming oral 
arguments should be held remotely using Zoom.  

Before participating in a remote oral argument, attorneys are advised to watch the training videos 
below. All remote oral arguments will be scheduled and hosted by the Court of Appeals.  

The oral arguments will be livestreamed, and the recording will be available two hours after the oral 
argument has ended. 

Attorneys must contact the Court’s Director of Communications by email at 
ashley.reed@courts.in.gov to schedule a test Zoom meeting to be held at least 48 hours in advance 
of the scheduled oral argument. This is to assure attorneys’ technology is adequate. 

Attorneys must check-in with the Court’s Director of Communications on Zoom twenty minutes 
prior to the start time of the scheduled oral argument to, again, assure technology is adequate and 
functioning properly. 

Training videos 
• Setting up, downloading, and installing Zoom 
• How to join a meeting - Note, you can join using only your computer audio and video. 

Please test these before joining a meeting. 
• Meeting controls - Note, sharing screen content, annotation, and chats are disabled. 
• How to use virtual backgrounds - Note, you do not need a green screen, but attorneys are 

required to use a specific virtual background image unless the specific panel conducting the 
oral argument notifies the Director of Communications to the contrary.  
 
Additionally, in the event the panel chooses to use a virtual background but it is determined 
that the equipment proposed by counsel is not adequate to support the use of the virtual 
background provided by the court, counsel shall notify the Director of Communications of 
this inadequacy at the Zoom test meeting and be prepared to propose and present for 
approval an alternative background that is properly lighted with a neutral, non-distractive 
background. 

 
 
 

https://mycourts.in.gov/arguments/default.aspx?court=app
mailto:ashley.reed@courts.in.gov
https://www.youtube.com/watch?v=qsy2Ph6kSf8&feature=youtu.be
https://www.youtube.com/watch?v=hIkCmbvAHQQ&feature=youtu.be
https://www.youtube.com/embed/ygZ96J_z4AY?rel=0&autoplay=1&cc_load_policy=1
https://www.youtube.com/watch?v=3Zq-b51A3dA
https://www.in.gov/judiciary/appeals/images/coa-attorney-zoom-bg.jpg
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Tips for a successful electronic oral argument using Zoom 
• Attorneys should be dressed in courtroom attire. Solid colors are encouraged.   
• Good lighting is key. Avoid having a light source or window behind you in that it creates a 

“halo” effect. Ideally, you should face a window or place a lamp in front of you.  
• Computer camera should be at eye level or slightly higher than eye level. 
• Look directly at the camera when talking and not at the participants. 
• Eliminate all unnecessary background noise and/or activity. Mute your audio when not 

participating and unmute only when ready to speak (see Meeting Controls under Training 
videos above). Also, remember to pause prior to speaking in case there is any audio/video 
lag. 

Download the Zoom desktop or mobile app  
 
Remote Oral Argument Procedures 
When you join the Zoom session, you will automatically be placed in the Court’s “Oral Argument 
Waiting Room.” You will not be visible to anyone except the Director of Communications at this 
time. Keep this screen open. You will be admitted into the argument by the Director of 
Communications as soon as Zoom alerts the Director of Communications as to your presence in the 
waiting room. After an initial test, the participating attorneys will be placed back in the waiting 
room and not be admitted until each judge has entered the session and the presiding judge informs 
the Director of Communications that the panel is ready to begin. Only then will the attorneys be 
admitted again, and everyone will be instructed individually to turn on their video.  
 
The Director of Communications has the ability to rename, mute, or stop the video of any 
participant. For uniformity, the Director of Communications will rename the caption of each judge 
to “Judge First and Last Name” and add “Appellant or Appellee First and Last Name.” Zoom has a 
limit of approximately 22 characters that appear under a speaker’s name, so it is unlikely we can 
include more content such as the name of the party represented.  

Audio & Video  
If your internet connection has limited bandwidth or is unreliable, it is recommended that you dial 
your audio feed in by phone (the phone number is listed on the calendar invitation). If you lose 
connection to the meeting, your audio feed will remain connected. If you lose your connection to 
the meeting all together, reconnect by clicking the meeting link in the emailed invitation.  
If a participating attorney has poor audio or video, they should be told to either log in from a 
different device or simply dial in to the conference on their telephone and participate without video.  

View Options 
All participants should set their Zoom window to Gallery View so that each judge, the arguing 
attorneys, and the countdown timer will display.  
 

Countdown Timer  
The Director of Communications is responsible for running the timer. It will be visible the entire 
duration of the oral argument.   
 

https://zoom.us/support/download
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Oral Argument sequence of events  

1. All participants disable their video and mute their microphone.  
2. Director of Communications individually asks participants to turn on their video. 
3. The webcast begins. 
4. Director of Communications announces the oral argument is ready to begin and turns it over 

to the bailiff. 
5. The bailiff calls the court to order.  
6. The presiding judge welcomes the participants and invites the appellant’s attorney to present 

his or her argument.  
7. The attorney presenting the argument checks that his/her audio and video is 

unmuted/turned on; all other participants mute their microphone. The attorney not 
presenting turns off his/her video. The timer, all participating judges, and the attorney 
presenting their argument should be visible on the screen. If that is not the case, confirm that 
you are in Gallery view and not Speaker view.  

8. The attorney presents his/her argument. When finished, he/she mutes their microphone and 
turns off his/her video. Each subsequent attorney follows until the last argument has been 
presented.  

9. The presiding judge concludes the oral argument. 
10. The bailiff closes the court session at which point the webcast ends.  
11. The Director of Communications ends the meeting, which terminates the session for all 

participants. 

Technical Problems  
If there is a technical problem with the Zoom session or any participant (e.g., a participant 
inadvertently drops out or is frozen due to a poor internet connection), the Director of 
Communications, bailiff, or a judge may announce that there is a problem with the meeting. The 
presiding judge may instruct everyone on the call that it is being suspended momentarily and the 
Director of Communications may move participants to the waiting room until the problem is 
resolved.  
If you happen to drop out of the session, you should immediately follow the steps to join the session 
(i.e., click on the Zoom link). The Director of Communications will be alerted you entered the 
waiting room and return you to the panel. If you have difficulty rejoining, you may also call the 
Director of Communications at 317-752-5463 or the IT Director at 317-931-9422.  

It is recommended that you observe the strength of your WiFi connection and set any other devices 
on airplane mode or turn them off during the session. VPN is not recommended to be used during 
Zoom. You may also try using your cellphone as a WiFi hotspot. It is possible that Zoom may be 
slow due to high volume of its customer base, due to weak or poor WiFi connections, and storms 
seem to disrupt WiFi settings.  

Disruptive or Unauthorized Participants  
Through the use of the private invitation and waiting room features, the Court expects to be able to 
confirm identities and allow only authorized participants into a session. If, however, someone uses 
false pretenses to enter a session and “Zoom bombs” the proceeding, the Director of 
Communications should quickly deactivate the video and audio of that person. If anything is amiss, 
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the judges should immediately instruct the Director of Communications to mute or turn off the 
video of the participant.  
 

 



 

 

Remote Oral Argument Instructions 
Arguing Attorneys 

Please be aware: 
If you join a Zoom meeting, you should assume that you are being recorded and live streamed. 
The meeting will open early to allow for an audio and video check. It is wise to mute yourself 
after the check and unmute yourself as court is being called into session. 

Prior to Oral Argument Day 
Downloading and logging in 
If Zoom is not already installed on your computer, you may consider downloading the Zoom 
Client for Meetings. If you have trouble installing this, please contact 
appellate.helpdesk@courts.in.gov. You may also join the meeting via a web browser. 

Please use your full name when setting up your account so that it displays correctly 
during the meeting. 

Invitation 
You will receive an email for a Zoom meeting for the oral argument from 
supreme.court@courts.in.gov. Please add this to your calendar. The meeting will be set to start 
15 minutes prior to the scheduled oral argument start time to allow for everyone to get situated 
and perform a video and audio check. 

Day of oral argument 
Joining a meeting 
Position yourself in front of a plain wall, free of any décor. Make sure a window is in front or to 
the side of you—not behind. This is an important step before beginning any Zoom call. 

Join the Zoom meeting by clicking the “Join Zoom Meeting” link in your emailed invitation. 

Click Open Zoom Meetings to join the meeting. Or Join From Your Browser. 

 

https://zoom.us/download
https://zoom.us/download
mailto:appellate.helpdesk@courts.in.gov
mailto:supreme.court@courts.in.gov
https://www.youtube.com/watch?v=hIkCmbvAHQQ&feature=youtu.be


 

Once you join, you will be placed into a waiting room. A host will admit you to the meeting 
shortly.  

  

Once admitted, you will be in contact with a staff attorney. 

Audio & video 
If your internet connection has limited bandwidth or is unreliable, it is recommended that you 
dial your audio feed in by phone. If you lose connection to the meeting, your audio feed will 
remain connected. If you lose your connection to the meeting all together, reconnect by clicking 
the meeting link in the emailed invitation. 

Be sure to test your video and audio. Microphone unmuted; camera activated. Mute and 
unmute yourself between talking and not talking. Take a pause before speaking to 
accommodate for audio lag. Deactivate your camera when not speaking unless otherwise 
instructed (see Oral Argument sequence of events section below). 

Microphone unmuted; camera 
activated  

 

Microphone muted; 
 camera activated 

 

Microphone muted; camera 
deactivated 

 

Ensure that gallery view is selected the entire length of the oral argument so that you may be 
able to see the timer, and all five justices. Click this icon in the upper right-hand corner.  

  

https://support.zoom.us/hc/en-us/articles/201362663-Joining-a-meeting-by-phone
https://support.zoom.us/hc/en-us/articles/201362283-Testing-computer-or-device-audio


Virtual background: desktop application 
You may consider using a virtual background; it is not required. Click up arrow next to Stop 
Video and then Click Choose Virtual Background. If you use a background and experience 
distortion, please deactivate the background. The Supreme Court is offering this background as 
an option you may consider. 

This settings window will appear. 

Click the small box with a “+” inside. 

Select your desired background in the File Explorer window that appears by clicking on it once. 

A preview of your results will be shown above. Close out of the Settings window when finished. 
Your background will be saved if you use the same device but may need to be activated again 
by selecting it from your background options. For more help with virtual backgrounds, visit the 
Zoom website. 

https://www.in.gov/judiciary/images/oa-attorneys-virtual-background.jpg
https://support.zoom.us/hc/en-us/articles/210707503-Virtual-Background
https://support.zoom.us/hc/en-us/articles/210707503-Virtual-Background


Timer & bailiff 
A court employee will call the court into session and be running the timer as usual. It will be in 
view of the staff attorney’s camera. If you lose your video connection, voice a request for the 
timer to be read aloud. 

IT support 
If you can’t find a way to connect to the meeting, contact one of the following. 

IT Line 1 317-691-4056

IT Line 2 317-414-2923

IT Line 3 317-409-7240

IT Line 4 317-366-2436

Virtual meeting best practices 
• Mute yourself when you’re not talking to prevent background noise
• Only wear solid color clothing. Striped and patterned clothing (including ties) is

discouraged.
• Position yourself in a hard-back, non-swiveling chair in front of a blank wall, free of décor

and other obstructions.
• Do not sit with a window or light behind you. Light coming from above you may cast

undesirable shadows.
• Ensure light is coming from the front or side of you. Light from your computer may

cause you to appear slightly blue. Facing a window may assist in the discoloration.
• Position the camera at your eye level or slightly above and about an arm’s length away

from yourself. Any closer or further away is highly discouraged.
• Look directly at the webcam when speaking, not the screen.
• Do not join the hearing from a large, empty room, such as a kitchen. Being in a smaller

room with carpet or other soft surfaces prevents echo.
• Pause prior to speaking, in case there is any lag in audio or video.
• Keep an eye on the timer.



Oral Argument sequence of events 
Please arrive early for your argument. The online meeting will begin 15 minutes before your case 
is scheduled. When you join, you will have an opportunity to test your audio and video, which 
you should already have tested. Once the preliminary discussions with court staff are complete, 
and the argument is scheduled to begin, the sequence of events will be: 

1. All participants disable their video and mute their microphone.
2. The webcast begins.
3. The bailiff calls the court to order.
4. The justices enter the virtual courtroom by enabling their video while remaining on mute.
5. Chief Justice Loretta Rush welcomes the participants. The Associate Justices enter the

virtual courtroom one-by-one and greet the participants.
6. Once all of the Associate Justices are present, all attorney participants turn on their video

cameras during the welcome. If the attorneys are asked a question, they should unmute
their microphone, respond, and then mute.

7. Chief Justice Rush invites the first party to present their argument.
8. The attorney presenting the argument checks that their video is active and microphone

is unmuted; all other participants disable their video and mute their microphone. The
timer and all participating justices should be visible on the screen. If that is not the case,
confirm that you are in Gallery view and not Speaker view.

9. The attorney presents their argument. The Court will not ask questions of counsel during
the first two minutes of argument. After this time, the Chief Justice will begin the
questioning. After her questioning is complete, each Associate Justice will get to pose
questions in order of seniority. The Chief Justice may interrupt the Q&A to allow the next
Justice to pose questions. If any time remains once all the Justices have had the
opportunity to question counsel, there may be additional questioning. When finished,
the attorney disables their video and mutes their microphone. Each subsequent attorney
follows steps 8 and 9 until the last argument has been presented.

10. When the last party has finished, all participants activate their video.
11. Chief Justice Rush submits the case.
12. The bailiff closes the court session at which point the webcast ends.
13. The host ends the meeting, which terminates the session for all participants.



4th Appellate District 
Division Two 

Instructions for Video Oral Argument 

Video Oral argument is scheduled for June 2nd, 3rd, 4th, 8th & 9th.  The day prior to your 
scheduled oral argument, you will receive an invite to log into the video platform: Blue Jeans.  
We encourage your clients/parties etc. to watch the video live streamed at (website). 
https://www.courts.ca.gov/41704.htm 

Below is the sample address for you to test Blue Jeans on your laptop/desktop computer. 
https://bluejeans.com/111  The test features a parrot; make sure you can connect and see the 
parrot, hear the parrot repeat your words back to you, and that you are able to turn your camera 
off/on, and mute/unmute your microphone. 

SAMPLE or whatever you think Debbie/Tim would work here. 

Bluejeans first run 
Install.pdf

Please make sure PRIOR to your formal invite to test your equipment.  If you have any technical 
issues or have any questions, please contact Blue Jeans Tech Support at: 

https://support.bluejeans.com/s/contactsupport  There is also a chat button available: 

 or  
Call Customer Support at (408) 550-2828  You will be asked to provide your name, email 
address and phone number. 

If you are unable to resolve your issues through Blue Jeans Tech Support, contact the court 
immediately at 951-782-2500 between the hours of 8:30 a.m. and 4:30 p.m. to see if we can 
address the issue(s).  

If the issue CANNOT be resolved, your matter will either be: 

1. Written Oral Argument - granted
2. Postponed or
3. Submitted.

If you do not have a camera on your computer/tablet/smartphone, you can still connect with 
Audio only, from within the Browser or App. If you do not have a microphone or headset there 
are options within the app to use your telephone for audio. 

Linked below are the instructions for logging in from various platforms: 
Browser: https://support.bluejeans.com/s/article/Joining-a-meeting-using-your-Browser 
Android:https://support.bluejeans.com/s/article/BlueJeans-for-Android 
IPhone/IPad https://support.bluejeans.com/s/article/iPhone-and-iPad-BlueJeans-app 
Non Smartphone/Traditional Phone (Audio Only, Long distance fees may apply) 
https://support.bluejeans.com/s/article/Dialing-into-a-meeting-from-a-Desk-Telephone 

https://www.courts.ca.gov/41704.htm
https://bluejeans.com/111
https://support.bluejeans.com/s/contactsupport
https://support.bluejeans.com/s/article/Joining-a-meeting-using-your-Browser
https://support.bluejeans.com/s/article/BlueJeans-for-Android
https://support.bluejeans.com/s/article/iPhone-and-iPad-BlueJeans-app
https://support.bluejeans.com/s/article/Dialing-into-a-meeting-from-a-Desk-Telephone


Attached hereto is the “Posting Calendar” which indicates the number your case will appear on 
calendar.  (Example:  1.  E012345  People v. Smith).  The day you are schedule to appear for oral 
argument, you must log in at the time indicated on the formal calendar that was sent previously 
notifying you of your oral argument time and date.  With the attached posting calendar, you will 
locate the number assigned to your case.  When you sign in to Blue Jeans, use the following 
naming convention: 1. (number as it appears on the posting calendar), last name of attorney/party 
in pro per, this court’s case number.   

Sample:    1. Williams E012345 

If you need to use a non-smartphone and cannot connect through the app or a Web browser: Be 
aware that in the place of your information that corresponds to the above sample, your Phone 
Number/Caller ID information will automatically be displayed and visible to all participants.  

The clerk will double check that you have logged in and make sure all counsel are present.  
Counsel arguing must be either counsel on the brief or from the same law firm.  If you need to 
substitute counsel, you must do so 5 days prior to your schedule oral argument.   

Again, if you have technical issues, you MUST contact the court immediately at 951-782-2500.  
We will try to resolve the issue and if not, your matter will either be: 

1. Written Oral Argument - granted
2. Postponed or
3. Submitted.

Once the calendar is called to order, the panel will take the “bench” and proceed.  You will 
remain on MUTE until your case is called. 

You will have 15 minutes per side and your oral argument will be timed by the clerk.  Appellant 
will have the opportunity to rebut.  Both sides will receive a 2 minute warning. 

NOTE:  When speaking, there may be a slight delay.  Allow time for this delay before you start 
speaking. 

Once your matter has concluded, it will be submitted. 

We strongly encourage you to test your equipment enough days in advance of your schedule oral 
argument to work out any issues and feel comfortable with the process.  

We will continue to work with you in order to make this oral argument calendar a success for all 
concerned. 

Thank you 
4th Appellate District, Division 2 
951-782-2500
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Zooming in: Lawyers describe pros and cons in
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It was an important moment.

Bryan Babb, a partner with Bose McKinney &
Evans in Indianapolis, was prepared on the
morning of May 14 for the Indiana Supreme
Court’s first remote oral arguments. He was in
his downtown Indianapolis office, ready to
make his case via Zoom.

“We haven’t had a fire drill in at least a year,
or at least I haven’t been there when we’ve
had one,” Babb recalled after the arguments were over.
“But I’ll be darned if, the minute Chief Justice Rush began

speaking — that precise moment that began our oral argument — we had a fire drill.”

Babb looked to the colleagues who were joining him for the remote arguments, their
faces awash in disbelief. Their concern wasn’t for personal safety — they wanted to
make sure the blaring fire alarm wasn’t a distraction to the justices and lawyers on the
other side of the computer screen.

Luckily, Babb and his team determined the sound wasn’t carrying over the computer’s
audio. But their experience is one that’s likely becoming more familiar to appellate
practitioners as the pandemic forces courts nationwide turn to remote arguments.

Indeed, Indiana Chief Justice Loretta Rush’s opening words during the May 14 case
were encouragement to not be bothered by possible remote distractions, such as the
sounds of dogs barking or children.

“That just adds to the beauty of it,” Rush said.

The Indiana Court of Appeals likewise began hearing remote arguments via Zoom this
month, while the 7th Circuit Court of Appeals in Chicago has been hearing cases
telephonically since March. Even the United States Supreme Court — known for its
stance against live broadcasting of its proceedings — has joined the trend, hearing
arguments via teleconferences that are made available in real-time.

Richard Cook sits in his home office waiting to
participate in the Indiana Supreme Court’s first remote
oral arguments on May 14.

%



Craft

Though there have been some technical hiccups, lawyers — even Babb — report
generally positive experiences with remote appellate proceedings. Even so, some
advocates say the most impactful arguments are made in person.

Making Indiana history

When Babb learned he would be giving a remote oral argument, he admits he was a little
nervous. His first step was to participate in CLE programs that offered Zoom tutorials,
and the parties also got a hand from the court, which held a mock Zoom conference.

There were numerous factors Babb considered as he prepared to make his socially-
distanced case. For example, he decided it was best to close out of his email during the
arguments so that his notifications would not ping each time he got a message, and he
unplugged his landline so the phone wouldn’t ring.

Richard Cook of Yosha Cook & Tisch was Babb’s opposing counsel. He opted to view
the proceedings on his iPhone, which was fastened to a tripod.

Cook was working with amicus counsel, who normally would sit beside Cook and pass
him notes during the argument. But that wasn’t possible here, so the two worked out a
plan in advance.

On Cook’s end, he was joined in his home office by his son, while amicus counsel Steve
Langer was in another location with his daughter. As the two lawyers worked, their
children texted each other, passing electronic notes.

“Technically, I was the first attorney in Indiana to do this remotely, since I argued first,”
Cook said of the remote argument. “I was kidding with my son saying, ‘I guess I’m in
some history books.’”

Seeking advice

While Indiana’s state appellate courts didn’t begin remote arguments until this month,
the Chicago-based 7th Circuit Court of Appeals has been holding virtual proceedings
since March 30. Its first remote case was E.F. Transit Inc. v. Indiana Alcohol and Tobacco
Commission, et al., argued telephonically, and the circuit court has since moved to
videoconferencing.

It wasn’t a completely unprecedented move for the Chicago court. In the past, judges
have called in to hear a case if they were sick or couldn’t get to the courthouse for some
other reason, said Collins Fitzpatrick, the circuit executive.

Indeed, Judge Ilana Rovner, who sat on the E.F. Transit panel, had called in
to oral arguments before COVID-19 mandated it. Aaron Craft, the chief of
the Civil Appeals Section in the Indiana Attorney General’s Office, thinks
that’s part of the reason why arguing E.F. Transit remotely wasn’t as
“jolting” as he expected.

Still, the remote process was necessarily different. Craft was instructed to
call in 45 minutes before the start time to ensure the phone line worked for
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all parties, particularly for the bench. He had a little trouble hearing opposing counsel,
but generally his connection was clear.

Craft learned March 18 that he would argue his case over the phone. Back then, the term
“coronavirus” was just picking up steam in the United States, so there weren’t as many
webinars available to give him tips.

What advice he was able to find, though, was helpful.

Normally, Craft follows the judges’ lead to the issues they want to focus on. But with
technology putting a virtual barrier between him and the bench, he was advised to put
extra preparation into his introduction and transitions to ensure his most salient points
were communicated.

New questions

When the pandemic made it to Indiana, Logansport attorney Mark Leeman
was among the first whose oral argument before the Indiana Supreme
Court was delayed.

Originally scheduled for March 19, Leeman learned April 7 that he would be
arguing Brandon Battering v. State remotely. The Battering case was to be
heard at 10 a.m. May 27.

As he prepared for the new experience, Leeman had logistical questions.
For example, would there be a way to show deference to the justices even though he
couldn’t stand when they entered the room?

Sound quality was also among Leeman’s concerns. He trusts his ears more in the
courtroom than on the computer, he said, so listening carefully to the justices would be
of even greater importance during a remote argument.

But the court seemed to be making concessions to accommodate the unusual format,
Leeman said. Specifically, he noted both parties were given additional time to make their
arguments.

“My impression is, they understand that this may be a little more complicated than a
normal oral argument,” he said.

Gains and losses

There are pros and cons to arguing virtually, the appellate lawyers say, both in terms of
technology and experience.

Technologically, the cases have gone off largely without a hitch. In the 7th Circuit, the
court is taking extra precautions by using a federally contracted version of Zoom that
comes with extra security, Fitzpatrick said.

Cook only ran into one technical hurdle during his virtual appearance before the state
Supreme Court. As he was beginning his rebuttal, his video feature was not working. But
realizing that his audio was still fine, he proceeded without sharing his image.



For Craft, the goal was to make his remote argument as normally as possible. On the day
of his virtual appearance, he put on a suit, went into the office and sat in a conference
room.

“That drilled home the formality of it,” Craft said.

In some ways, a remote appellate argument is better for lawyers than in-person. Babb
and Cook, for example, cited the fact that they had all of their case materials easily
within reach on their desks during the remote argument, as opposed to the limited notes
they can take to the podium.

But to Leeman and Craft, in-person arguments are preferable. Craft feels more at ease
when he can stand at the podium and make eye contact with the jurists, while Leeman
notes the importance of body language. Cook made up for that by paying special
attention to the justices’ inflections.

Babb, however, doesn’t think anything was lost by making his case through the
computer.

“To me, I don’t think it was one bit less impactful,” he said.•
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