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Notes from the Director
By Elaine A. Alexander, Executive Director

Thisisthefira newdetter of thefirg year of the
first decade of the first century of the new millennium.
Someother "firgs' are pending inthe near future, dong
with, aas, the usud old business.

Appellate Training Program

ThisisaBIG "firs." As mos readers know,
the projects, the Appellate Indigent Defense Oversght
Advisory Committee, and the Adminigretive Office of
the Courts plan to present an gppdlate training college
May 15-26 in San Francisco. The concept will beto
give intengve training to a rdaively smdl number of
panel attorneys (probably about 12) who now are
getting primarily asssted cases, who show specid
promise of moving to independent, increasingly
complex work, and who are committed to making their
career on the gppellate pand. Thetraining will consst
of two weeks of classsroom/workshop training,
followed by 18-24 months of enriched assistance on
actua cases to which the attorney has been assgned
and additiondl seminars.

We have been planning everything from the
selection process to logistics to curriculum to budget.
Invitationsto apply have gone out to pand attorneys. If
the program achieves its objectives and recelves
sufficient funding, wewould expect it to be offered ona
regular basis.

AIDOAC and the projects ae very
enthusiastic about the new program, and from what |
have heard, the pand's reaction has been one of
genuine excitement. The program offers participating
attorneys an exceptiond opportunity to jumpstart ther
career on the gppdlate crimind pands. they will be
able deveop therr knowledge

and ills regpidly, study with experienced daff
attorneys, network with other pand attorneys, and learn
the fine points of running a private law office and
managing an appellate casel oad.

| persondly have been heavily involved inthe
planning of the program and want to take this chanceto
encourage attorneys to apply. We are deeply
committed to making this program succeed, and the
judiciary is devoting subgtantia resources to it. The
participation of talented attorneysisessentid to achieve
our gods and is likedy to provide an invauable
professona advantage to the individuds involved.

Wende-Anders cases

This is old busness with a new twis. The
United States Supreme Court has decided Smith v.
Robbins. By a5-4 vote, it uphdd Cdifornidsso-cdled
"Wende" practice (see note) of submitting no-merit
briefs without a list of rgected issues and pertinent
authorities, ashad apparently been required by Anders
v. California (1967) 386 U.S.
738 [18 L.Ed.2d 493, 87 S.Ct. 1396]. Thecourt held
the Anders procedure is not congtitutionally mandated
and that Cdifornias "Wende" practice does not
congtitute ineffective assstance of counsd

inviolation of the due process principles of the
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Fourteenth Amendment.

NOTE: Out of apassion for accuracy, I'dlike
to point out that People v. Wende (1979) 25
Cal.3d 436 (which was argued by Paul Bell of
ADI), was not presented with and did not
directly decide the question whether inclusion
of issues and authorities is required in a no-
mexit brief; indeed, in dictait actudly quoted
approvingly from passages in People v.
Feggans (1967) 67 Cal.2d 444, 447-448,
imposing such arequirement. (25 Cd.3d at p.
440.) However, many attorneys and courts
(indluding both the mgority and dissent in
Robbins) have assumed that Wende held
Issues and authorities are not necessary. For
ease of reference, in this article I'll use the
traditional (but not redly accurate) terms
"Wende brief* to mean one without a list of
issues and authorities and "Anders brief” to
mean one with such alig.

The policy of the Fourth Appellae Didrict
since 1997 has been to require Ander s briefs, and the
digtrict has now expressed a strong preference and
desire to continue that practice. Their opinion is that
Anders briefs greetly assst the court in reviewing the
record, identifying and evaluating potentid issues, and
assessing the performance of counsdl.  Justices dso
beieve Anders briefs incresse the likelihood
meritoriousissueswill befound. Findly, Anders briefs
offer some insurance againg the vagaries of Supreme
Court decisionr-making: there has never been any
question about the conditutiondity of Anders briefs,
while Anders itsdlf and four members of the Robbins
court determined that the absence of issues and
authorities (the definitiond feature of aWende brief, as
that term isused here) isan unconditutional denia of
counsd.

Since the adoption of Anders briefsin 1997,
many atorneys (much to their own surprise) have
found them to be superior to Wende briefsinSgnificant
ways
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1 Andersbriefsforce counsd to put their
andysis and research into writing, and in 0
doing they focustheir thoughts more precisly,
sometimes persuading themsdves that an issue
isarguable, after all.

! Explicitly setting forth the results of
counsdl's work tends to make counsd more
accountable to the courts, projects, and clients
-- and that in turn stimulates counsd's efforts.

| Attorneys are trained advocates and
presumably are more likely than courtsto find
subtle, novd, or credtive issues; if suchissues
are not listed, the court might never think of
them and would not even have a chance to
consder them arguable.

! Smilaly, counsdl can frame the
rejected issuesin the light most favorableto the
client and so dicit a more positive response
than the court might have on seeing the issues
"cold."

! Findly, and very importantly, we have

found better client reaction to Anders briefs:
clients tend to appreciate briefs that show the
attorney worked for them, instead of just telling
the court, "1 give up. You take over."

We understand and respect the arguments of
the many atorneys who prefer Wende briefs.
However, our courts have asked for Ander s briefs, and
for the reasons | have stated, we believe those briefs
serve clients well.  Therefore, the expectation is that
atorneysinthe Fourth Digrict will fileAndersbriefs. If
inanindividud case, for case-specific reasons(NOT a
generic preference for Wende briefs), an attorney
concludes a Wende brief istruly necessary to servethe
client's interests, please contact ADI.

Sate Bar membership
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New (?) busness "All pand attorneys must
maintain active Cdifornia bar membership throughout
thelife of the gpped stowhich they aregppointed. If at
any time that becomes impossble, because of
disciplinary action or any other reason, they must notify
the court and the gppellate project immediatdy.” This
admonitionisnow posted on ADI'swebsite (www.adi-
sandiego.com) and will go in the next revison of the
pandl attorney handbook.

| would have thought this warning is
unnecessary, because the need to mantan bar
membership while representing dients seems sdf-
evident. But we have been surprised onrare occasions
by a few atorneys indifference to this basc
professond responsbility and/or ignorance of higher
own bar sanding. Needlessto say, such indifference
or ignorance jeopardizes clients, the integrity of cases,
and the attorney's stlanding with the court, the bar, and
the projects.

Panel management issues

Very old but perennidly vitd business  Cindy
Sorman hasrelayed to me anumber of concerns pandl
attorneys have about their status on the pandl, how itis
determined, what kinds of things affect it, what they can
do to get more and better cases, etc. | have addressed
al of these issues anumber of times, in different ways,
but reaize new people have come on the panel and
memories do fade. Also pand profiles, judiciad
concerns, project policies, digtrict caseloads, etc.,
change. In the next column or so | will review and
provide updates on ADI panel management practices
and try to offer pointers on what to do and not to do.

Pleaselet meor Cindy know specific questions
you'd like me to address in thisforum. Two subjects
for the next newdetter will be the importance of
proofreading and atention to other "smdl" detals
(evidence of true professondism) and the devadtating
effects of "getting persond” with the court or your
opponent (evidence of alack of true professondism).

| may have a few grim examples of falings in both
categories -- stay tuned'é

Justice O=Leary JoinsDivison Three

The gppointment of Justice Kathleen E. O:Leary to
the Cdifornia Court of Apped, Fourth Appdlae
District, Divison Three by Governor Gray Davis was
confirmed by the Commisson on Judiciad Appointments
on January 21, 2000. Prior to serving on the appellate
court, Justice G-Leary served on the Orange County
Superior Court. She was appointed by Governor
George Deukmgjian to the Orange County Superior
Court on July 1, 1986, and wasin her third term asthe
Presding Judge of that court when eevated to the
Court of Apped. Justice OLeary began her judicid
career at the West Orange County Municipa Court,
where she dso served as the presiding judge, having
been appointed in 1981 by Governor Edmund G.
Brown, Jr.

Throughout her judicid career, Justice O:Leary
has been active in judicid and law-related education
efforts. She is a member and past chair of the
Governing Committee of the Cdifornia Center
for Judicia Education and Research (CJER). A
primary focus for her has been an effort to increase
awareness of the need to facilitate access to judtice for
dl through judicid education. In addition to
teaching a number of courses in Cdiforniafor judicid
officers, judicid branch gaff, law enforcement and
lawyers, she hastaught coursesfor theHawaii Judiciary
and the Virginia-based Nationa Center for State
Courts.

Justice O:L eary has served asamember of the
Judicid Council and a number of its advisory
committees, and has dso served on a variety of task
forces by appointment of the Chief Justice. Recent
awardsreceived by Justice O:Leary indudethe Judicid
Council:s Jurist of the Year Award (1999), the

Cdifornia Consumer Attorneys
(Continued on Page 4)
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Outstanding Judicid Achievement Award (1999) and
the Southwest Universty School of Law Outstanding
Judicid Officer (1999). Other organizations which
have recognized  her achievements include the
Hispanic Bar Associdion, the American Legion, the
League of Women Voters, the Sons of the American
Revolution, and the Orange County Women Lawyers.é

Divison Two Topics
By Carmela Simoncini, Staff Attorney

The cderks a Divison Two try hard to be
responsive to the needs of pand attorneys, and to
understand the exigencies of representing indigent clients.
In this regard, they ask for a few indulgences in return.
Cooperation between the court and counsel ads the
adminigration of judsice, and this benefits everyone
involved in the process, epecidly the client.

1. Attorney Addresses

The address that is entered into the courts
docket/database isthe address used for al court notices.
Panel attorneys should make surethat the addressonthe
cover of the brief is the same as the address on the
appointment order. If your address has changed, or if
you want the court and other counsel to use a different
address, please send a
change of address to the court, so its database can
changed.

Hereswhat happens. When counsd, including the
Attorney Genera-soffice, or County Counsd, filesalbrief,
the clerk checksthe proof of service againg itsdatabaseto
ensuredl partiesare properly served with the brief, motion,
or writ. In some cases, the pand attorney has used astreet
address on the cover of his or her brief, dthough the
business address, used in the gppointment order and
subsequently entered into the court=s database, usesaPost
Office box number. The respondent generaly uses the
address on the cover of the AOB to serveitsbrief. When
the respondent:s brief is filed, the derk will examine the
proof of serviceand will rgect the brief if the addressinthe
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proof of serviceis not the addressin the database (which
was gathered from the gppointment order.)

So, once again: Please make sure the address
on the cover of your brief isthe same asthe addresson
the Notice of Appointment. If they aredifferent, please
notify the court of your change of address so the
database can be modified accordingly.

2. Alt=sIn the Mall.@

Divison Two hastried to beaccommodating on
deadlines by making a docket notation on adue date if
the attorney cals and tdls the court the extenson
request or the brief hasbeen mailed. Theclerk will then
wait afew daysto seeif the document comesin. Ona
couple of occasions, the document did not comein as
expected. Theclerk had to cdl these attorneys, only to
find that the document had not actualy been deposited
in the mail as counsel had represented to the clerk
previoudy.

As attorneys, our word is our oath, and our
reputations depend in large part on the reliability of our
word. Tdling the derk that a document isin the mall,
when it has not even been completed, is courting
dissster.  Unfortunately, this could hit like an
earthquake wave, and you will not betheonly person
wiped out: we could al be swept out to seaif the court
fedsit cannot trust the word of counsd!.

So please be careful; if the document has not
aready been deposited in the mail, do not tell the court
it hasbeen.&

Really Early Transmission Of ExhibitsIn
Divison Two
By Dave Rankin, Staff Attorney

Heres a question. Whenisearly transmisson of
exhibits under rule 10(d) not redly early? At leadt in
Divison Two, the answer iswhen counsd sendstherule
10(d) request to the superior court after ora argument is
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put on caendar. By then, asapractica matter, it=stoo late
because the court has aready reviewed the record, read
the briefs, and written atentative opinion. Theupshotis, in
Divison Two, it-sadvisableto send aletter to the Court of
Apped dong with your opening brief asking the Court to
exercise its own power under rule 10 for transmission of
specific exhibits.

Rule 10 provides two ways for origind exhibits
to be transmitted to the Court of Apped for review
during an apped. Thefirgisfor counsd to send anctice
to the Superior Court asking for transmisson of the
exhibits to the Court of Apped, after the appellate
court has set the appeal for hearing. (See Cd. Rules
of Court, rule 10(d), sent. 1.) Although thismay ill be
useful in Divisons One and Three it is not in Divison
Two.

As we ae dl wdl avare, Divison Two-s
decison-making processisfront-loaded. By thetimethe
apped isset for ahearing, the court has aready read the
briefs, reviewed the record, and, most importantly,
written a tentative opinion. It worrt do our clients
much good for usto ask the court to review exhibits for
ord argument, if the court has dready written itstentetive
opinion on the case.

This brings us to the second way in which
exhibits can be tranamitted to the Court of Appedl
under rule 10. AThe reviewing court may & any time
request that any origind exhibits be trangmitted to it by
the clerk of the superior court.; (Ca. Rules of Court,
rule 10(d), sent. 5.)

In Divison Two if gppointed counsd wants the
Court to review certain exhibitsin the case beforemaking
its decison, counsdl should file aletter with the Court of
Apped at the sametime asthe opening brief that liststhe
exhibits counsd wants the Court to look at. This letter
should not only ligt exhibits counsel hasreferredtointhe
brief, but dso those that counsd believes will help the
court better understand the facts or arguments. The
Court hastold usthat it will exerciseits own power under
rule 10 to ask for the exhibits counsd has liged in the

letter. This will ensure that the exhibits are reviewed
timely during the gpped.&

Reminder About Requests For
Wende/Anders Or Sade C. Record

Reviews
By Cheryl Geyerman, Staff Attorney

All requestsfor aWende/Ander sreview should
be accompanied by the following: 1) the record; 2) the
draft Wende/Anders brief, with statement of the case
and facts, and 3) a cover letter with reevant
information, induding the briefs due date and how
many extensons have been requested.

Pease keep in mind that a saff attorney must
review the record before aWende/Ander s brief may be
filed, even if the record has been screened before (for
indance, as a guilty-plea or assisted case) Also, we
ask that you submit al requests with adequate time for
the staff attorney to review the record, research the
issues, and advise you of the result of the review.

All requests for a Sade C. review should be
accompanied by a letter with rdlevant information,
including the brief-s due date, and whether the client and
thetria counsdl have been contacted. If your client is
not the only appdlant in the case, the co-appellate
counsel should be asked whether anissuewill beraised.
If the co-gppd lant=sinterests are not opposed to your
dient=s pogtion, rather than file a Sade C. brief, you
couldfileajoinder with co-gppd lant-shrief. However,
before you decide to file ajoinder, please contact the
supervisng staff attorney to discussthe case. A Sade
C. review may be required.

Requestsfor Sade C. review in Divison Oneor
Two cases should be accompanied by draft Sade
C./Anders briefs. A request for a Sade C. reviewina
Divison Three case should be accompanied by a
summary of relevant factsand procedure. Thejuvenile
dependency appedsdivison isrequired to
(Continued on Page 6)
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send Appellate Defenders, Inc. a record for its use.
Unfortunately, there are many times when we do not
receivearecord. A call tothe staff attorney beforeyou

send in the Sade C. request will give us an
opportunity to find out if we have the record, or if we
will need a copy. Pease Al Cheyl Geyerman a
extension 23 if you have questions about the procedure
to follow in any of the divisons.é

When Filing A Sade C. Brief, Division
Three Requires A Due Diligence Search
For The Client

By Cheryl Geyerman, Staff Attorney

P rior to a Sade C. filing a the Fourth Didrict
Court of Apped, Divison Three, counsd must have
made efforts to contact he dient. If the origind
address provided for the client is no longer vdid,
counsel must search for the client. Because the Court
in Divison Three sends an order dlowing the client to
file a supplementd brief, the Court needs an updated
address. Qounse will need to keep a checkligt of
efforts made.

The following search efforts should be
undertaken, aswell asany others counsd believesmay
turn up agood address:.

1 Check the background information sheet from
both trid counse and the client for addresses
and telephone numbers listed, and call and
write to them. If you cdl and leave a
message, let the party know a collect cal will
be accepted. Convey the best time of day to
reach you by telephone.  When you write,
enclose a sdf-addressed, stamped envelope
for areply.

2. Cdl the trid counsd, even if the case was a
termination of parental rights Trid counsd
may know how to reach the client from past
experience.

It=s probably common knowledge that our
clientswho have been convicted of child molestation or
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3. Review the socid worker reports in the

clerk:s transcript. Included in the reports may be

addresses or telephone numbers for family members to
contact.

4. Cdl custodid inditutionsif the dient islikely to
beincarcerated. Y ou will need to get the birth
date from the record, usudly avalable in the
clerk=s transcript from the screening summary
or a social worker=s report.  Cal Prison
Locators at (916) 445-6713 and give them
your dient:s full name and date of birth. You
will need to cal county jails separately. Check
our website for telephone numbers, or ADI
pardegds or adminidtrative assstants may be
ableto provideit.

5. If your client isin the military, cdl the service
involved.

6. If you think your dient could be a an
Immigration and Naturaization detention center
for deportation, cdl the INS for information.

7. If dl dsefals, cdl Appelate Defenders, Inc.
Be sure to have a lit of dl the search efforts
you have made prior to cdling.

Put this or acomparable check ligt in thefilefor
esch client and use it when it becomes necessary. If
you are unable to contact your client when you are
about to file a Sade C. letter, you should cdl the
supervising attorney a Appellate Defenders, Inc., tolet
them know of the efforts you have made beforeyou file
the letter.&

Protecting Your
Safety in Prison
By Dave Rankin, Staff Attorney

High-Risk Client=s

Used properly, and in theright circumstances, a
ample change of address natice filed with the Court of
Apped can protect your client=s safety and life.

abuse, rape, and other sexud offenses run the risk of
being attacked by other inmates who are inexplicably
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revolted by these crimes.  What might not be as well

known, is that these high-risk offenders are not
automaticaly segregated from the genera prison
population during thelr incarceration. Thisputsan extra
burden on us to help protect our clients safety during
thelr incarceration.

One way we can do that is by helping our
clients keep the facts of their offenses from other
inmates. It=s obvioudy important to inform our clients
about their cases, but for high-risk clients it can be
dangerousfor them to receive legd mail that describes
their offenses. Therefore, arrangements can be made
with the client to have legd mail ddlivered to atrusted
friend or relative. If that-s not possible, the client can
aso agree to having the appellate attorney accept
sarvice.

Thenutsand boltswork thisway. After getting
the dient:s consent, gppdlate counsd must send a
change of address notice for the client to the Court of
Apped. If the pand attorney has agreed to accept
sarvice, the change of address should indicate that all
mail, which would ordinarily be sent to the dient
personadly, should be sentAin care offi of theattorney a
the attorney:s address. Similar language should be
used if the client has asked that legd mail be sent to a
relative or friend.

The Court of Apped will enter the new address
listed on the dhange of address form in its computer
database. Theresfter, the Court will send dl noticesto
the designated address, rather than the defendant.

Counsd canthen mail gppelant=scopy of briefs
and other filingsto the new addressif it=sardativessor
friend=s, or keep the copy, if counsd is accepting
sarvice. Obvioudy, counsd should list the new address
on any proof of service filed with the court.&

Links in the Law - A.D.l.=s Website

News
By Amanda F. Doerrer, Staff Attorney

Welcometo Y2K! Aswe approach the first
goring of the new millennium, A.D.I. is pleased to be
celebrating the one year anniversary of the AD.I.
Website. During the past year, the A.D.I. website has
grown by legpsand boundsin an effort to make our Site
your number ore ont-lineresourcefor crimina appelate
practice.  What:s New? - Penty! In AAppointed
Counsel Corner(l youwill find newsflashesfromA.D.I.,
links to frequently used addresses and telephone
numbers, forms from the Judicid Council and A.D.l.
which utilize Adobe Acrobat and can be filled in on
your computer, aswell aslinksto MCLE courses you
can complete on-line in the comfort of your home or
office.

A.D.l. understands that keeping up on current
changes in the law can be a time consuming and
frequently expensivetask. To assist appointed counsd,
we have provided links to the United States Supreme
Court and the Cdifornia Supreme Court. Counsd can
eadily obtain free copies of gppellate briefsfiled in the
U.S. Supreme Court, obtain rulings from the U.S.
Supreme Court and the Cdifornia Supreme Court
within hours of publication, and view weekly ligtings of
cases accepted for review by the California Supreme
Court. All thisinformationisFREE and can befoundin
the AAppointed Counsel Cornerf) under AOpinions &
Briefing.0

Despite the constant changes a A.D.I:s
website, the Stesfocus remainsthe same: providing a
quality on-lineresourcefor gppointed gppellate counsd.

In order to better serve your needs, we would like to
hear from youabout waysinwhich A.D.I. canimprove
the dte to better suit your needs. Are there formsyou
wishwereavallableonthegte?Istherealegd research
tool, helpful to appelate practice, not included on our

AResearch Links) page? Is the Site easy to navigate?
(Continued on Page 8)
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Do you have suggestions or ideas on how the site could
be easer to use? Remember, thissiteisfor you! Tell
us what you need and we will do our best to
accommodate your needs. Pleaseemall dl suggestions,
comments and questions to the A.D.I. webmader:
afd@adi-sandiego.com.&

Miscellaneous Notices.
News Flash - Red Alert

Mark your cdendarsl Asof April 1, 2000, dl
three divisons of the Court of Apped will cease
sending copies of the opinion to the defendant.
Appellate counsd will be soldy responsble for
notifying the defendant of the results of the opinion.é

New Rule 35(e) Procedurein Division 3
Divison 3 has developed a new procedure to
help dleviate ddays associated with rule 35(e)
requests. Division 3 now requiresthe Superior Court to
send them a copy of every rule 35(e) notice they
receive. Upon receipt of thenatice, Divison 3will send
out an order giving the Superior Court 30 daysto file
the supplementa transcript. To help Divison 3track all
35(e) requests, appdlate counsd should include
Divison 3 on their 35(e) request mailing lig.é

ADI'S Newest Paralegal

ADI isproud to welcomeitsnewest pardegd,
San Diego naive Jacquelyn C. Jovend. Jacquelyn
graduated this past June from the Universty of
Cdifornia, Irvine, where she earned two Bachelor
degreesinthe areas of psychology and socid behavior.
Sheobtained her Pardegd CertificationfromUCSD in
December 1999. Her extenson is 42. Welcome
Jacque! (ADI=supdated staff roster ison page 31.)é

Reminder About E-mails Sent To ADI
When sending an e-mail to ADI Staff, pleasebe
sure to include the case name and number, if
applicable, onthee-mal-ssubjectline. All e-mailssent
to ADI gaff will be routed both to the recipient and
through a centrd box so that the ADI mail
room can maintain a hard copy for ADI=s recordsin
the appropriate file.é
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Kudos

We know that excdlent work often goes
unrecognized because it is done in unsuccessful cases.
But we think it is important to recognize successful
efforts so we can dl be aware of issuesthat may benefit
our clients. Kudos are listed adphabetically by atorney
name. ["A" indicates apane assisted case, "I" apand
independent case, and "ADI" a gt&ff case]

Thisnewdetter includeskudosthrough January
31, 2000. Occasionally akudo ismissed or held back
due to space limitations. If you have a case where a
kudo was due and the opinion issued prior to January
31, please notify Elaine Snagra

Dorothy Almour, Inre Robert O., #D032482,
"Re-edtablishment” of aconservatorship after expiration
of the conservatorship term was reversed where the
county failed to give the conservatee adequate notice of
the hearing to "re-establish”. (1)

Cheryl Anderson, P. v. Cordova, #D031603,
Two counts of assault with afirearm reversed for failure
to indruct on the definition of assault (CALJC No.
9.00). (A)

Patricia Andreoni, P. v. Arrington,
#G023008, GBI enhancement under PC * 12022.7,
subd. (d) stricken and replaced with enhancement under
subdivision (8). Sentence reduced by one year. (1)

Craig Arthur, In re Mark & Michad G.,
#E025388, In an appeal submitted asa petition for writ
of mandate by the minors, the court reversed an order
for 9x more months of reunification services where it
appeared the parents had never complied in the two

years of the dependency. (A)
(Continued on Page 17)
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HOT TOPICSIN DEPENDENCY FREEDOM FROM CUSTODY

AND CONSERVATORSHIP CASES
by Carmda F. Smoncini, Saff Attorney

DEPENDENCY CASES
A. Jurisdictional 1ssues

A juvenile court may be compelled to conduct
a juridiction hearing in dependency proceedings on
consecutive court days until concluson, absent a
showing of exceptiona circumdances judifying a
continuance. InRenee S. v. Superior Court (1999) 76
Ca.App.4th 187, the juvenile court continued the
jurisdiction hearing for gpproximately 3 weeks because
of a court policy to conduct such hearings on
Thursdays and Fridays, and dueto scheduling conflicts,
the court would not be available on some upcoming
Thursdays and Fridays. The mother's counsd
requested transfer of the matter to another court in
order that the jurisdiction hearing could be conducted
on aday-to-day badg's, relying upon thedecison of Jeff
M. v. Superior Court (1997) 56 Cal.App.4th 1238.
The request was denied. A petition for extraordinary
relief was then filed.

Although issuance of the writ was ultimately
unnecessary because the dependency proceedings had
dready been concluded, the Court of Apped
determined the issue was widespread and urgent,
requiring a decison for guidance. On the merits, the
court consdered the tension between timely resolution
of dependency cases and the thoughtful exercise of
judicid discretion. It observed that Welfare and
I ngtitutions Code section 352 governsal continuances,
the gtatute requires a showing of good cause, aong
with a statement in the record of the facts proven in
support of the continuance, and prohibits continuances
which would result in the dispostion hearing being
completed longer than 60 days after the detention of
the child.

Here, there was no good cause cited for the

continuance, and the continuance resuted in the
disposition occurring more than 60 days after detention.
It felt the mandate that the juvenile court ensure the
hearing is adjudicated and concluded, under ordinary
circumstances, within 60 days of detention, may mesan
that the matter must be transferred to another
department. Whilethe court acknowledged thereisno
specific Satutory provison requiring dependency
proceedings to be heard on a day-to-day bass, the
juvenile court isrequired to give cendar preferenceto
such proceedings. Thus, trid on acontinuous basisin
thiscasewaswarranted. (ReneeS. v. Superior Court,
supra, 76 Cal.App.4th at pp. 197-198.)

In In re Carissa G. (1999) 76 Ca.App.4th

731, Divison Three of the Fourth Appellate Didtrict
held that a mother had no standing to apped ajuvenile
court'sdismissa of adependency petition. Inthiscase,
mother gpplied to the family court for an ex parte

order limiting her husband's visitation, dleging he had
molested their daughter. Thedlegationwasbasedona
gatement made by the 4 year old daughter that the
father had touched her genitdia; however, a medica

examindion reveded nothing suspicious. The family
law court denied mother's request to limit father's
vigtation.

Mother then contacted the Social Services
Agency, whichinvestigated and filed apetition. Aftera
contested jurisdictiona hearing, the court dismissed the
petition. Mother appeded, daming the evidencefalled
to support the juvenile court'sdismissal. The Court of
Apped dismissed the apped holding that the mother
was not a "party aggrieved” to obtain areview of the
ruling on the merits. (n re Carissa G., supra, 76

Cal.App.4th at p. 734, 738)
(Continued on Page 10)
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In reaching its decison, the court noted a
conflict exigs in gate law concerning whether a parent
has standing to apped an order dismissing a juvenile
dependency petition after a contested jurisdictiona
hearing. On the one hand, Inre Tomi C. (1990) 218
Cal.App.3d 694, holds a parent lacked standing to
apped such an order. Onthe other hand, InreLauren
P. (1996) 44 Ca.App.4th 763, holds that a parent
does have standing to apped.

Here, the Carissa G. court came down on the
sde of the court saying thereisno standing. The court
noted that issues of concerning custody and vigitation
can be dedt with in a family law proceeding, so the
mother was not left without aremedy. The mother was
not bared from seeking rdief in a family law
proceeding despitethefact the dlegationswerelitigated
in the juvenile cout, because the different issues
involved in the different proceedings precluded
application of resjudicataprinciples. Further, dismissal
of the petition did not negatively impact the mother's
fundamentd parenting right.

InInreEric A. (1999) 73 Cal.App.4th 1390,
the father learned a hard lesson about signing a
dipulation a a 6-month review hearing that
acknowledges the circumstances giving rise to the
exigence of jurisdiction ill exig.

In this case, father appedled a jurisdictiond
finding and declaration of dependency by which his
Down's Syndrome child was removed from his
custody. While the apped was pending, the 6 month
review hearing was conducted and in accordance with
Orange County'sloca procedures, prior to thishearing,
the father's attorney signed a stipulation which stated,
"pursuant to Section 364(c)...conditionstill exist which
would judtify initid assumption of jurisdiction under
Sec. 300 [of the Welfare and Ingtitutions Code]."

One does not need to be arocket scientist to
see that by ggning a Sipulation which has this box
checked off, one might be conceding the very issue
whichiscurrently on appedl. But it isdone every day.

Indeed, the Court of Apped noted it has pointed out
the distinction between agtipulaion tojurisdiction, asin
this case, and a dipulated dispostion-asin Inre
Jennifer V. (1988) 197 Cal.App.3d 1206 -- which
does not waive jurisdictiond issues. However, tha
diginction had been dravn only in unpublished
decisons. "Unfortunately, our repeated application of
the distinction has gone unheeded. Infact, the practice
described appearsto be increasing in frequency. This
decison should serve notice that such stipulations are
fatal to pending appeds” (Inre Eric A., supra, 73
Cal.App.4th a p. 1395.) The appea was dismissed.
Amen.

B. Per manent Plan | ssues

In In re Janee J. (1999) 74 Ca.App.4th, the
Firg Digrict Court of Apped refused to review
multiple errors of notice and findings a various sages
of the dependency, which had been presented with
agument that counsd was ineffective in faling to
object. It concluded that mother'sfailureto apped the
disposition order, or any order made between then and
the 366.26 hearing, or her fallure to file a petition for
writ review, precluded her fromraisng theissues. The
court set out the waiver rule and describes some of the
circumstancesin which thewaiver rule may berelaxed.
However, the mother's claims here were not excused
by any gpparent defect that fundamentally undermined
the statutory schemes 0, she was kept from availing
hersdf of its protections as a whole. (Id., 74
Cal.App.4th at p. 209.)

In Dawnd D. v. Superior Court (1999) 74
Cd.App.4th 393, Divison Three of the Fourth
Appellate Didrict issued awrit of mandate directing the
triad court to vacate its orders terminating reunification
sarvices and setting a section 366.26 hearing.  The
mother filed her writ petition when, a the 6 month
review hearing, the trid court terminated services and
referred the matter for permanency planning, arguing
that the trid court used the wrong time frame when it
determined there was no substantid probability she
would reunify.
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Mollie was born with postive toxicology test
results and was placed out of the home. The mother,
Dawnd, was ordered to comply with certain court-
ordered rehabilitation programs. Mother sporadicaly
complied with the plan, and depite this, the socid
worker recommended an additiond 6 months of
sarvices.  Minor's counsdl objected to additiona
sarvices, 0 a contested hearing was set. (Dawnel D.
v. Superior Court, supra, 74 Cal.App.4th at p. 396.)

At the hearing, the court inquired whether the
limitations on the time period for services contained in
section 361.5, subdivision () aso limited the time
frame it consdered pursuant to subdivison (e) of
section 366.21 as to whether there was a substantial
likelihood of reunification within Sx months. The court
concluded it must look only a the time remaining
before the 12 month review hearing had to be
scheduled, and decided there was not a substantial
likelihood of reunification by that date. (Dawnel D. v.
Superior Court, supra, 74 Cal.App.4th at p. 397.)

The Court of Apped determined firg that the
court did not abuseitsdiscretion in terminating services
where mother's dismd performancein the most crucid
aspectsof the reunification plan could not beviewed as
"regular participation in services" However, asto the
Issue of time period to be consdered in determining
whether to extend services, the court held thetria court
correctly calculated when thelast day for the 12 month
review period would occur, but held it incorrectly
determined that the question of whether the child can
be returned within six months must relate to that time
period. The reviewing court concluded the plain
language of section 366.21, subdivison (€
demondratesthe L egidaturesintent that the court ook
a a full ax month period, regardiess of when the
twelve-month period would expirein aparticular case.

(Dawnd D. v. Superior Court, supra, 74 Cal.App.4th
a p. 399))

Unfortunately for Dawnd, dthough the court
abusd its discretion in falling to exercise it it did not
abuse its discretion in refusng to order additiona
sarvices. Not only was her participation in the

programsdismd, shehad continued to usedrugsalittle
over amonth before the 6-month review hearing and a
that time she had yet to commit hersdf to a
rehabilitation program. Since"'[& judgeisnot required
toindulgeinwheat appear to beidleacts” thereviewing
court directed thetria court to conduct another hearing
pursuant to section 366.21, subdivision (e), a which
the sole question for reconsderation iswhether thereis
asubstantia probability of return within 6 morths.

InInreRashid B. (1999) 76 Cal.App.4th 442,
the Third Appellate Didtrict agreed to review, on the
merits, the mother's assgnment of errors occurring
prior to the section 366.26 hearing. In this case, the
mother appeared at the detention hearing, where the
court gppointed counsel and advised mother to keep
the counsd and the socia worker apprised of her
address.

However, the court did not order mother to
provide a permanent mailing address, and because she
was homeless, mother did not do so. Thus, gppellant
did not receive timely notice of the referrd for the
permanency planning hearing or the advisd regarding
the need to filearule 39.1B writ. Citing Inre Cathina
W. (1998) 68 Ca.App.4th 716, 722, the court of
gppedl noted that where the court failsto give a party
notice of writ review, the party's clams on gpped are
not limited by the provisons of section 366.26,
subdivison (1)(2) and (1)(2).

Here, themother wasnot present at thereferra
hearing, and the record of the detention hearing reved's
the court made no attempt to have appdlant provide a
permanent mailing address, nor did the court advise
appdlant that the address would be used for notice
purposes. Although the court did advise gppellant to
keep counsd and the socid worker informed of any
change of address, that admonishment did not
condtitute subgtantiad compliance with Welfare and
I ngtitutions Code section 316.1, and rule 1412(1) of the
CdiforniaRules of Court. (In_re Rashid B.,

supra, 76

(Continued on Page 12)
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Cal.App.4th, a pp. 449-450.) [Note in the
unpublished portion of the opinion, reaching the merits
of the contentions, the court affirmed the referral order
and termination of parentd rights]

In In re Brittany C. (1999) 76 Ca.App.4th
847, the Sixth Didtrict Court of Apped affirmed a
termination of parentd rightsover the parent'sobjection
that abeneficid parent- child rdationshipexised. Citing
the legidative preference for adoption (Inre Brian R.
(1991) 2 Ca.App.4th 904, 923-924), the court
observed that when the juvenile court finds that the
child is adoptable, it must terminate parentd rights
unlessit findsone of thefour specified circumstancesin
which termination would be detrimentdl.

In Brittany C., the mother argued that the
language of section 366.26, subdivison (c)(1)(A) was
clear and unambiguous and that the decisions of Inre
Autumn H. (1994) 27 Cd.App.4th 567 and Inre
Beatrice M. (1994) 29 Ca.App.4th 1411,
misinterpreted the satute by requiring the parent ©
prove the child would be "greatly" harmed by
termination of parentd rights and that the child must
holdtheparentina”parentd"” role. Theappellate court
declined to depart from the decisons of AutumnH. or
Beatrice M. and decided the issue accordingly.

Another recent case involving the (¢)(1)(A)
exception to section 366.26 isInreUraynal.. (1999)
75 Ca.App.4th 883. In this particular case, mother
had a drug problem which led to the dependency.
Mother did not complete the service plan, so services
were terminated when ‘time ran out' (Id., 75
Cal.App.4th at p. 885.) At the 366.26 hearing, the
trid court congdered areport which included areview
of the amount and nature of contact between the minor
and her relatives during the dependency. This report
described mother's supervised vistation, which
occurred gpproximately 1-2 times per month, and
which vidgts were aranged by the maternd
grandmother.  This report described the minor's
discomfort with mother and earlier reports noted the
grandmother

was more consgtent in vigting the minors than the
mother.

On apped, the mother argued the trid court
erred in terminating parental rights based on a report
which did not indicate the nature of the minor's
relationship with her maternd grandmother. The court
concluded that by failing to raise the adequacy of the
report in the trid court, the mother waived this issue.
(1d., 75 Ca.App.4th a p. 886.) It observed that if
there had been unreported contacts between Urayna
and her grandmother such that Uraynas adoption
would have been detrimentd to Urayna, the mother
could have raised them hersdf. The court held the
mother's dlence bdow sgnified she did not see
anything which was not included in the reports which
might have helped her case.

Here Comes the Soap Box

Before you say to yoursdf, "Why do those
pesky appellate attorneys keep bedting this dead
horse," pleaserefer to the Congressiona expression of
intent on this subject. Why should you care about
federa law on this supposedly state subject? Because
Cdifornia's Hedlth and Human Services programs for
foster careand adoption must conformto federd law in
order to qudify for federd funding. (Yes, they doit for

money.)

Also, if Cdifornids interpretation of familid
rights violates federd conditutiond principles, we
would dl agree that the interpretation would violate
federd due process. Conddering that federa
conditutiona rights of privecy, which indude the
fundamentd parenting rights, are merdly implied under
the First and Fourteenth Amendments to the Federa
Condtitution, and that the right of privacy is expresdy
guaranteed under Article I, * 1 of the State
Condtitution, one would expect greater protection
under Sate law than under federa law.

But, in fact, sate law provides less protection
to familid rights -- both the parent'sand child'sright to
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retain familid integrity [see In re Kay C. (1991) 228
Cal.App.3d 741, 749; Smithv. City of Fontana (9th
Cir. 1987) 818 F.2d 1411, 1418; Duchesne V.
Sugarman (2d Cir. 1977) 566 F.2d 817, 825-- based
upon its congruction of the statutory language of the
beneficid parent-child relaionship.

SO let's look at the federd law regarding
permanency planning and adoption: 42 U.S.C. " " 602,
et seg., to see what gpproach Congress intended the
dates to adopt. As one can see from a survey of
Subchapter 1V of Chapter 7 of the Socia Security Act,
the dates are required to implement certain child
protection, family preservation, and adoption assstance
programs in order to quaify for federa grants. (42
U.S.C "602) One such requirement is the duty to
provide certain "family preservation services™" (42
U.S.C. "" 6293 629b.) Another requirement is that
each date require development of a "case plan” for
each child and family which under thejurisdiction of the
A.F.D.C.

The case plan mugt include a "case review
system” as a procedure for assuring each child has a
case plan designed to achieve placement in a safe
setting thet isthe least redtrictive (most family-like) and
most gppropriate setting avallable and in close
proximity to the parents home, consistent with the best
interest and specid needs of the child, and that the
gatusof each childisreviewed periodicdly, but noless
frequently than once every 6 months by either judicid
or adminidretive review.

The case plan must aso incorporate safeguards
to assure each child in foster care a permanency plan,
whichisto occur no later than 12 months after the date
the child is consdered to have entered foster care,
which hearing shdl determine the permanent plan for
the child, which indudes whether, and if applicable
when, the child will be returned to the parent, placed
for adoption, or referred for legd guardianship, or
placed in another planned permanet living
arrangement. (42 U.S.C. "675, subd. (5)(C).)

Section 675 of Title 42 goes on to provide
that in the case of achild who hasbeenin fogter

care for 15 of the most recent 22 months, or if the
child has been declared to be an abandoned infant, or if
the parent of the child haskilled another child, the Sate
shdl petition to terminate the parentd rights of the
child's parents and to concurrently identify, recruit,

process and gpprove a qudified family for adoption

unless (i) the child is being cared for by ardétive; (ii)
the state agency has documented in the case plan a
compdlling reason for determining that filing such a
petition would not be in the best interests of the child;
or (iii) the gate has not provided to the family of the
child, congstent with the time period in the stat€'s case
plan, such services asthe state deems necessary for the
safe return of the child. (42 U.S.C. * 675 subd. (5)

B).

Note that Congress gpparently contemplated
that states would consider return of the child to the
family a the permanency plan hearing. Note that
Congress did not contemplate that parentd rights must
be severed where the child is placed with a relative.
Note that adoption by a non-rdative is not the
congressondly preferred permanent plan if the child is
placed with a relative. Note that Congress does not
require a parent to prove that he or she sands in a
parenta rolein order to be excepted from a permanent
plan of adoption.

In short, Cdifornias statutory scheme not only
conflictswith federd congtitutiond principlesrdatingto
the fundamentd nature of the familid rights of both
paent and child, it violaes the tems of the
congressond grant which fuels the syssem by which
more than 105,000 have been declared dependent
children, but only 2,340 of which have been adopted.

Cdiforniacourts, which follow Autumn H. and
Bestrice M. in reading additiond eementsinto section
366.26, subdivison (c)(1)(A), are putting the date
system at risk of losng funding for socid services. Itis
only ametter of time before federd civil rights lawsuits
dart getting filed (severd cases in Los Angeles are
heading in that direction) over
the departures taken by the courtsin interpreting a

(Continued on Page 14)
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satute which implicates fundamenta familid rights.

So long as congressiona  pronouncements,
which protect federaly guaranteed conditutiond familia
rights while dso protecting children, requires
condgderation of the return of a child to parenta
custody, or relaive placement viaguardianship, onthe
sane footing as adoption except in limited
circumstances, agtateinterpretation that diminishesthe
child's and parent's interests in maintaining the familia
relationship will be a risk of being declared
uncongtitutiond.

In In re Andrea R. (1999) 75 Ca.App.4th

1093, Divison Seven of the Second Appdllate Didtrict
affirmed an order terminating parentd rights, holding the
juvenile court was not required by section 366.3 to hold
a separae evidentiary hearing to review the permanent
plan of guardianship and determine if circumstances
supported a change in the permanent plan. At thetime
of selection of the origina permanent plan, Andrea had
been living with foster parentswho did not wish to adopt
her for afew years. Prior to that, she had been placed
with an aunt who cared for her for gpproximatdy two
years. Although aprospective adoptivefamily had been
found, guardianship was selected because Andreahad a
good relationship with both parents and would be upset
to lose contact with them.

Subsequently, the guardiansinformed the socid
worker they ill wanted to adopt Andrea but felt
pressured to accept a guardianship, rather than
adoption, out of fear of losing custody of her. In 1998,
Andreds mother filed a petition to terminae the
guardianship pursuant to section 388, based upon her
improved circumstances. The social worker's report
indicate Andrea wanted to live with her mother,
dthough she was doing well with her guardians, who
were committed to adopting her. Andreas second
choice was to live with the guardians. The worker
recommended termination of parenta rights. (nre
AndreaR., supra, 75 Cal.App.4th at pp. 1100-1102.)

At the hearing, mother's counsel argued the
court must find achange of circumstancesto modify the

permanent plan from guardianship to adoption, and that
the court could not modify the permanent plan without
taking testimony or and receiving evidence of changed
circumstances. On gppedl, the parents contended the
order terminating parentd rights was void for
noncompliance with Welfare and Ingtitutions Code,
section 366.3, because the court lacked jurisdiction to
hold a section 366.26 hearing without first determining
whether the circumstances supported a change in
Andred's permanent plan. (1d., 75 Cal.App.4th at pp.
1104-1105.)

The court held there was no authority to
support such a procedura requirement.  (Id., 75
Cd.App4th, a p. 1106.) Reying on San Diego
County Dept. of Socia Services v. Superior Court
(1996) 13 Cadl.4th 882, which holds that either party
can ek modification of a permanent plan a any
subsequent hearing if circumstances have changed, and
citing the"mandatory preferencefor adoption over legd
guardianship,” (InreAndreaR., supra, 75 Cd.App.4th
a p. 1107, the Court of Apped concluded the policy
"is only furthered by the fact that section 366.3,
subdivigon (c), permits the court more readily hold a
new section 366.26 hearing to determine wither
adoption or continued guardianship is the most

appropriate plan." (lbid.)

As to the merits of the argument that the best
interests of the child would be disserved by severance of
the parent-child reaionship, thereviewing court followed
Inre Autumn H. and its progeny, in requiring the parent to
prove he or she occupies a "parenta role" in the child's
life, and that the parents relationships with Andrea
‘promotes the well-being of the child to such adegree as
to outweigh the well-being the child would gain in a
permanent home with new, adoptive parents.” (nre
AndreaR., supra, 75 Ca.App.4th at p. 1109, quoting In
re Beatrice M., supra, 29 Cal.App.4th at p. 1419, andIn
re Autumn H., supra, 27 Cal.App.4th 567, 575.) These
parents should have no problem making this showing
when the child has been placed out of home for 6 or 7
years.
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FREEDOM FROM CUSTODY CASES

Inaprivate adoption case, Divison Two of the
Fourth Appellate Didtrict reversed the denid of an
adoption petition and remanded the case for ahearing.
In Adoption of Baby Girl B. (1999) 74 Ca.App.4th
43, a petition for adoption was denied when the
Department of Socid Servicesfiled areport stating that
the adoptive mother had failed to respond to requests
for information, was unemployed, had acrimind record
and was living with her ex-husband and son, who aso
hed crimina records. Thetria court refused to hold an
evidentiary hearing, entering an order removing custody
of the child from the adoptive parent's custody in
addition to denying the petition for adoption.

The court declined to consder the adoptive
parent's condtitutiona clam, ruling insead that the
denid of an evidentiary hearing violated her statutory
right to ahearing and wasreversble per se. Evenif not
reversible per se, the court fdt it was prgudicd. (1d.,
74 Ca.App.4th a p. 45.) The court first observed,
relying upon Jnny N. v. Superior Court (1987) 195
Cal.App.3d 967, 971-972, that an adoptive parent has
a liberty interest in continued custody, and thus has a
conditutiond right to notice and hearing before the
adoptive placement can be terminated, at least in the
absence of urgent or emergency circumstances.

In responseto the department's claim the baby
wasin danger, it did not support the denid of ahearing,
gnce "imminent danger" is needed to judtify the
remove- now- and- conduct- a- hearing-later procedure,
and even then the adoptive parent would be entitled to
a post-remova hearing. (Adoption of Baby Girl B.
(1999) 74 Cal.App.4th at p. 53.)

| agree with the outcome of this case, but | am
concerned about the blurring of substantive and
procedura due process principlesevident inthe court's
reference to the adoptive parent's right to continued
custody. The cases relied upon by the court refer to
adoptive and fogter parents rights to procedural due
process, not substantive due process. The right to
custody is a substantive right reserved to parents and

legd guardians entitled to legd and physica custodly.
An adoptive parent may have physica custody, but
absent aguardianship, the department of socia services
Is usudly the entity with legad custody after parenta

rights are terminated.

PATERNITY CASES

Here's a twig for you: a child born in
Mexico to an unmarried Mexican woman and an
American man who has not acknowledged paternity is
a U.S. citizen. United States v. Ahumada-Aguilar
(1999) 189 F.3d 1121.) Thiswasan interesting case.
Defendant was convicted of illegd reentry by an dien
with prior convictions, and he gppeded on the ground
hewasaU.S. citizen. Hisconviction was affirmed by
the Court of Appealsin an unpublished hearing and he
petitioned for rehearing. On rehearing, the Sth Circuit
reversed.

The 9th Circuit Court of Appedls held that the
additiond proof of paternity requirement imposed for
citizenship by birth whenever the citizen parent of the
child who was born out of wedlock and abroad was
the child's father, as opposed to the mother, was an
uncongtitutional denid of equa protection based upon
the sex of the citizen parent. Since hewasacitizen, he
could not be convicted of illegal reentry to the U.S.

FAMILY LAW CUSTODY ISSUES

In Hoversten v. Superior Court (1999) 74
Ca.App.4th 636, the Second Appellate Didtrict held
that a prisoner is entitled to a hearing to determine his
right to legal custody and vigitation. The big issue here
was Whether the court was required to take measures
to ensure the incarcerated father had access to the
courts. It noted that any order concerning child
custody and vigitation must comport with due process
and tha vidtation rights arise from the very fact of
parenthood.

The respondent court had argued that the
(Continued on Page 16)

Civil Tongues Supplement - Number 23



Appdlate Defenders Issues

Number 39, Spring 2000

father was not entitled to a hearing because of the
egregious nature of his conduct both during and after the
robbery resulting in his incarceration, which in turn
resulted in hisinability to gppear and seek vigtation. The
Court of Appeda held that this put the cart before the
horse insofar as the purpose of the hearing would be to
determine if it isin the bedt interests of the children to
have vigtaion with him despite his cime and
incarceration.

MISCELLANEOUSISSUES

1 Revenue and Recovery

After thesting of the dependency proceedings,
parentstypicaly get hit with the bill for public assstance
rembursement and foster care expenses. Many
parents who are involved in the juvenile process are
unaware of thisramification even after being expressy
admonished by the court of their duty of support and
ligbility for the expenses of care of their dependent
children. But what about the parents who were never
notified by the depatment of the pendency of
dependency proceedings? Canthey behddfinancidly
respongble for public assstance and foster care
payments?

In County of Orange v. Carl D. (1999) 76
Cal.App4th 429, Divison Three of the Fourth
Appdllate Didrict held the county may be estopped
from recouping public assstance payments from the
father where there was more than a passive falure by
the county to locate thefather, who had been searching
for his children on his own.

In Cal D., the dad was a navy serviceman
whose wife, adrug user, absconded with three children
in 1984. The children were made dependentsin 1992,
and jurisdiction was transferred to Orange County in
1993, when they began receiving welfareassstance. A
parent locator service found an addressfor Carl upon a
referrd  from the Didrict Attorneys office, but,
notwithstanding this information, the next court report
indicated Carl's wheresbouts were unknown.

In March, 1994, the postal service provided
adreet addressfor Carl, but amonth later, the socid
worker's court report again referred to the father's
wheregbouts as "unknown." Additiona supplementa
reports in October 1994, and April 1995, made the
same assations regarding the father's unknown
whereabouts.

In duly, 1995, (16 months after obtaining Carl's
address) the Didtrict Attorney filed a petition to declare
Carl the father of the children and for reimbursement of
public assstance paid snce June 1993. Thiswasthefirs
Carl had heard of the wheregbouts of his wife and
children. Carl contacted SSA and requested custody of
the children, but it was not until November 1995 that the
children were placed with him, and they continued to
receive welfare benefits until that time. The trid court
ordered Carl to pay $15,975 in arrearages for child
support, and he appealed.

The Court of Appedl reversed the order, finding
sgnificant ditinctions between thefactsof Carl'scaseand
that of In re Marriage of Comer (1996) 14 Cal.4th 504,
on which the trid court rdied. Most sgnificant was the
fact that Comer did not involve children who had been
declared dependents of the court. In contrast to Comer,
the county in this case had a due process obligation to
notify Carl of the pending dependency proceedings.
"Despite this, the absent parent search declaration
misrepresented information within the county's actua
possession regarding Carl's known whereabouts. All the
elements for an estoppe againg the government are
present and its application is fully consgent with the
public palicy principles espoused in Comer.” (County of
Orange v. Cal D., supra, 76 Cal.App.4th at pp. 434-
435.)

Thereviewing court discussed at length how Carl
would have been fully responsible for the recoupment if
mere governmental inaction or delay had prevented him
from locating his children earlier. However, in this case,
there was more than mere passive falure to locate the
father, evidenced by the record demonstrating the county
was derelict initsduty, which rebutted the presumption: -
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goplicablein Comer--of officid duty regularly performed.
The court goes on to discuss the eements of equitable
esdoppd which must be shown to meet the higher

standard for estoppd against a public entity.

The Court of Apped concluded thiswasacase
of governmenta misrepresentation and ensuing reliance.
It noted that the county has a conditutiona
respongbility to use due diligence to notify absent
parents before depriving them of that "mogt basic of
avil rights'--the care, custody, and companionship of
their children [citation omitted] and that the absent
parent search did not comport with due process
requirements. Although the court did not go so far as
to hold the county had intentionaly concealed Carl's
whereaboutsin order to drive up the bill, it held proof
of conced ment was not necessary: "neither actua fraud
nor an intent to midead is an essential ement to an
estoppe againg apublic entity.” (County of Orange v.
Cal D., supra, 76 Ca.App.4th at p. 440, citing John
R. v. O&kland Unified School Didrict (1989) 48
Cal.3d 438, 445.)

Inasmilar vein, the Second Didtrict Court of
Apped held that where a minor is subject to an
individua education plan (IEP), the county cannot seek
reimbursement from the parent for past costs of care
provided to the minor. In County of Los Angdlesv.
Smith (1999) 74 Ca.App.4th 500, the court held that
the provisons of the Individuds with Disabilities
Education Act preemptsthe power of the court to seek
reimbursement for funds expended for support of
needy children under titleV of the Socia Security Act.
(Id., 74 Ca.App.4th at pp. 504-505.)

KUDOSAND ANECDOTES

Informants needed: Someone must win
something occasondly. Can things have gotten so
bad? It's been so long since | heard a good success
gory | am ready to write up continuance motions that
get granted.

HOT RESOURCES
November, 1999, was declared " Adoption and
Permanency Month,” according to anews release from

the Judicia Council of Cdifornia, dated October 29,
1999. The news release reveds that the foster child
population in the United States had grown to 520,000,
based upon aMarch 1998 U.S. Department of Health
and Human Services survey, and over one-fifth
(105,000) live in Cdifornia

Of those 105,000 foster childrenin Cdlifornia,
only 2,340 were adopted. That represents .02%,
according to my cdculaions. This means tha if
parenta rights are terminated in dl 105,000
dependency cases, there are roughly 102,660 legd
orphans out there.&

KUDOS (Continued from page 8)

Russell Babcock, P. v. Pena, #D031165, In
two trids, gppellant was convicted of two counts of
kidnaping, resdentid burglary, unlawful intercourse
with a minor, assault with (and persond use of) a
firearm. Court of Apped reversed al counts except
unlawful intercourse, because the trid courts erred in
admitting evidence of prior unrdated crimesof unlawful
intercourse with a different minor, car jacking and
firearm importation, and by excluding materid evidence
that the victim was only staging the kidngpings with
appdlant. Also, redtitution fineswere gtricken fromthe
abdtract where the trid court failed to impose any,
requiring aremand. (1)

Jean Ballantine, P. v. Hoppe, #G023952,
Remanded for re-sentencing. Defense counsd
requested the court to strike a strike and consider
probation. The prosecution opposed the request on
grounds that appelant had been dedling drugs during
the pendency of the prosecution. Defense objected as
to the lack of evidence of the accusation. The trid
court sustained the objection, twice, and stated she
would not consder it. Then, during argument, whenthe
prosecutor again mentioned the ingnuation, the tria
court stated that was the primary reason she would not
drike the gtrike. (A)

Civil Tongues Supplement - Number 23
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Sylvia Whatley Beckham, P. v. Tran,
#G024798, Sentencing errors. (1) conviction for
conspiracy to unlawfully take vehicle stayed per PC *
654 because defendant d so convicted of auto burglary;
(2 one-year enhancement for prior auto theft
conviction dismissed because defendant not convicted
of VC " 10851. (1)

Christopher Blake, 1) P. v. Perdomo,
#E023603, Defendant wasawarded one additiona day
of credit despite AG's contention that the issue was
walved by faluretoraseitinthetrid court. (1) 2)P.
v. Hde, #D028915, Defendant awarded 33 additional
days of pre-sentence custody credits. (1) 3) P. v.
Eulenfdd, #£022446, Murder defendant held entitled
to conduct credit againgt term of imprisonment. Pend
Code section 2933.1, which limits conduct credits as
agang theterm of imprisonment imposed upon persons
convicted of violent felonies, does not apply to
sentences pursuant to Pena Code section 190. Asan
initiative measure, the statute cannot be amended by
legidative enactment without voter gpprova. Thus, the
limitation on credits does not apply. (1)

Jill Bojarski, P. v. Sdazar, #E023849,
Separate punishment for burglary and robbery against
onevictim violated PC * 654 because gppe lant formed
intent to sted before committing the burglary. The
impropriety under * 654 of punishment for robbery
committed againgt another victim was conceded by
AG. Also, impogtion of parole revocation fine (PC *
1202.45) was improper because appellant was given
life without possibility of parole. (1)

Randall Bookout, 1) P. v. Vagss
#E024604, PC * 1202.45 fine dtricken on ex post
facto grounds. 2) P. v. Rogers, #D032573, Severa
probation conditions stricken in statutory rape case,
including over broad condition defendant " Follow such
couse of conduct as the probation officer may
prescribe” (ADI)

Randall Bookout/Panteha Ebrahimi, P. v.
Johnson, #D030489, Knock notice violation not
excused where police knew defendant owned firearms

but had no reason to believe defendant would usethem
agang policeif given the opportunity. (ADI)

Robert Boyce, P. v. Chiprez, #£022619, Ten
year sentence enhancement imposed pursuant to PC *
12022.5(a) reduced to five years because when crime
was committed in 1994 the maximum punishment thet
could have been imposed for enhancement was five
years. (1)

Julie Braden, In re Leann G., #D033593,
Court approved astipulation for reversa of ajudgment
terminating reunification services where the parent was
not noticed of the hearing. (1)

Martin Nebrida Buchanan, P. v. Owens,
#D032114, Reversd of al four counts of second-
degree burglary in a Three Strikes case (100 yearsto
life sentence) based on theinsufficient evidence of entry
with intent to commit afdony. The court ruled it was
error to admit other crimes evidence under EC * 1101,
rendering the remaining evidenceinsufficient to support
the convictions. (The court adso noted that the
evidence was insufficient even with the prior crimes
evidence) Appelant was charged for being in severa
women's restrooms, and the prosecution adduced
evidence of two 1984 burglaries where appel lant went
into the women's bathroom, then sexudly assaulted the
victims. (1)

Dacia Burz, P. v. Robinson, #D032357,
Conviction of possessing a completed check stricken
because it is a necessaxily included offense of the
forgery conviction. (A)

Irma Cadillo, P. v. Estep, #D031452,
Appdlant's placing of the gun under the driver's seat
after brandishing it did not condtitute corroborative
evidence, in addition to the mere possession of stolen
property, to support a conviction of receiving stolen
property. Also, possesson of the gun without
attendant paperwork in his possesson smilarly did not
support an inference of guilty knowledge. (A)
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Dennis Cava, P. v. Pruitt, #£023749, Because
the infliction of serious bodily injury is an dement of
torture, the GBI enhancement attached to the robbery
count had to be dayed. In addition, the fase
imprisonment term had to be stayed, as there was no
objective or intent independent of accomplishing the
burglary or robbery or torture when the fase
imprisonment occurred. Appellant's sentence reduced 3
years, 8 months. (1)

Kate Chandler for Mother, Konrad Leefor
Father, In re Amba B., #£024007, Reversa of
juridictiond findings that the child was at risk of sexud
abuse under W& I * 300, subd. (d) for insufficiency of
evidence. (A/l)

Howar d Cohen, P. v. Vdenzuda, #D031323,
Certified for publication: Denid of PC " 1538.5
motion, reversed. Detective, who was survellling abar
believed by him to bethelocde of drug trafficking, saw
a patron exit and hail acab. Very shortly theredfter,
detective stopped the taxi purportedly to conduct an
adminidrative ingpection of the taxi pursuant to loca
ordinance, without, however, inspecting thetaxi per se.
Detective engaged the passenger in conversation and
ganed consent to search and found drugs. Court of
Apped held that the taxi inspection stop was a pretext
for cimind invedtigation, and that in adminidraive
search context, apretext isimpermissble. The invdid
detention tainted the consent. (ADI)

Mark Christiansen, P. v. Jackson, #£021188,
Defendants contended on apped that the trid court
Imposed an excessve restitution fine by imposing both a
redtitution fine and direct victim restitution. "The Peopl€e's
rather anemic response is that defendants waived these
contentions by failing to object at sentencing.” Noting that
restitution issues must be carefully defined with respect to
which verson of * 1202.4 governs the case, the court
reduced the redtitution fine to $10,000, but declined to
offsat that amount by the victim regtitution. The court dso
rejected the notion that ordering each appellant to pay full
victim redtitution resulted in unjust enrichment, dthough it
did order the abstract modified to note victim restitution
was "joint and severd.” The court dismissed the waiver

agument, dating it agpplies only to discretionary
sentencing choices, not excessive retitution. (1)

Michael Dashjian, P. v. Loritz, #D025736,
Count of assault with a fireearm reversed because it isan
LIO of assault with a semiautomatic firearm, of which
defendant was also convicted. (1)

Karen DiDonna, 1) P. v. Breer, #D030656,
Assault and battery convictionsreversed where CALJC
No. 2.50.01 permitted jury to infer guilt based on an
inference defendant had digposition to commit ingtant
offense based on finding by a preponderance of the
evidence that he committed a prior act of domestic
violence (following Watts and Acosta)) (A) 2) P.v.
Rodarte, #G021879, Abstract of judgment amended to
reflect additiona custody credits. (A)

John Dodd, P. v. Sanchez, #G022705,
Insufficient evidence to support firs degree murder
conviction; reversed and conviction reduced to
involuntary mandaughter. A dead baby was found in
dumpster. DNA testing showed defendant was 112 times
more likely to be mother. Defendant denied she wasthe
mother, but said she had carried afetustwo monthsuntil a
miscarriage. This not sufficient to show defendant killed
baby with mdice, but is sufficient to support involuntary
mandaughter. (1)

Amanda Doerrer, 1) P.v. Jones, #£023738,
Redtitution fine imposed pursuant to PC * 1202.45 was
ordered stricken because appellant had been placed upon
probation and thus was not subject to aperiod of parole.

2) P. v. Radtke, #E024866, $400 redtitution fine
imposed pursuant to PC * 1202.45 following probation
revocation gricken as violaive of the prohibition against
ex podt facto laws. Additiondly the Court struck a$400
fine imposed pursuant to PC * 1202.4(b). Sincethetrial
court had imposed a $200 fine when it originaly granted
gppellant probation, the $400 redtitution fine imposed
following appdlant's revocation was an unauthorized
sentence. (Note: (Continued on Page 20)
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Because the " 1202.4(b) fine amounted to an
unauthorized sentence, no objection by tria counsdl
was required to preserve the issue on appedl.) (ADI)

Amanda Doerrer/Cindi Miskin, P. v.
Peterson, #£023229, Trid court failed to comply with
PC " 1192.5 by failing to make an independent inquiry
to determine whether afactud bassfor the guilty plea
exiged. Bare dtipulation of counsd that factua basis
exiged was inaufficient for the court to discharge its

duty. (ADI)

Brett Duxbury, P. v. Lee #E021734,
Cocaine possession conviction, resulting in 25 yearsto
life Three Strike sentence, reversed on Fourth
Amendment grounds. Officer improperly reached into
carjacking suspect's pocket and extracted asmall rock
of cocaine, rather than doing a permissible wegpons
frisk. (1)

John Edwards, P. v. Meadows, #£021634,
Gang enhancement reversed due to insufficient
evidence where evidence showed appellant was a
crimina street gang member but no evidence connected
his gun possession to his membershipinthegang. (A)

Glenn Durfee, P. v. Jendrock, #E022446,
Murder defendant held entitted to conduct credit
agang term of imprisonment. Pena Code section
2933.1, which limitsconduct creditsasagaing theterm
of imprisonment imposed upon persons convicted of
violent felonies, does not apply to sentences pursuant to
PC " 190. Asaninitiative measure, the Satute cannot
be amended by legidative enactment without voter
goprova. Thus, the limitation on credits does not

apply. (1)

Brett Duxbury, P. v.Cruz, et d., #G021861,
Two burglary convictions reversed for insufficient
evidence. One robbery conviction reversed because
multiple robberies cannot arise from theft againgt one
victimin gngleincident even though multipleitemswere
taken. (1)

Tracy Emblem, P. v. Tran, #D032727,
Second degree burglay and other associated
convictions reversed because tria court abused its
discretion by alowing prior act evidence. (A)

Suzanne Evans, In re Sephanie C,,
#D032001, The*" 366.26 judgment wasreversed and
remanded for the lower court to hold a* 388 hearing.
On the day of the * 366.26 hearing, mother filed a *
388 petition usng the Judicid Council Form dating
changed circumstances (mother was in drug program
and had given birth to a subsequent drug free baby).
The lower court denied mother a hearing on the * 388
petition because the petition did not set forth a prima
facie case on how the minor's best interest would be
promoted by the desired modification (minor had been
removed at birth). The Court of Apped found the
Judicid Council form lacking because it does not
provide space for stating the minor's best interest and
therefore, mother did not have reasonable notice of any
such requirement. (1)

LindaFabian, 1) Inre Robert K., #D033106,
There is insufficient evidence the agency showed, by
clear and convincing evidence, tha it would be
detrimental to return child to father where agency failed
to investigate father asa placement resource despite the
fact that at the detention hearing the court had ordered
relaives homes be evaluated and despite father's
longstanding desire to assume custody. (1) 2) Inre
Chrigopher R., #D031841, Juvenile dependency
court's order terminating a probate guardianship by
granting DSSs * 388 petition bypassed due process
requirements, requiring reversd. (I) 3) Inre Shaleeya
B., #D033663, Order denying vidtation and contact
reversed because no evidence supported such an
order. Superior court ordered to hold hearing on
question of defacto parent vigtation. (1)

Maureen Fox, In re Raph V., #£024563,
Juvenile court finding minor violated probation reversed
because of insufficient evidence of violation. (A)
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Cliff Gardner, P. v. Williams, #D031198,
Thirty-sx robberies and one vehicle theft reversed
because tria court erroneoudy denied appdlant's
Farettarequest where gppdlant made request five days
before trid, did not ask for a continuance, and was
found competent. Twenty-three of the robbery counts
reversed for insufficient evidence where one store
employee was not present a the store and other
twenty-two were not in actud or condructive
possession of property taken. (1)

Jacquelyn Gentry, In re Chdsea B.,
#G024878, Reversal of jurisdictiond findings in
dependency case where the mother was angry and
frugtrated with her rebellious teenaged daughter and
whose parenting style was flawed, but whose conduct
did not riseto thelevel of seriousrisk of harm nor did it
cause the child's emotiona problems. (A)

Jacquelyn Gentry and Jennifer Mack for
Fathers, In_re Kendra K., #E024559, The
dispogitiond order which"placed” thetwo childrenwith
their respective fathers on an "extended vist" was
reversed and remanded for the court to consider and
make proper findings under W&I * 361.2, subd. (a).
(AN

Stephen Gilbert, 1) P. v. Loder, #£021598,
Second degree murder conviction reversed because
evidence was insufficient to show defendant knew
manufacturing meth was dangerous or that he had a
conscious disregard for the danger it posed. (1) 2) P.
v. Herrick, #G023837, In an interesting Prop. 215
case, gppdlant'sconvictionsfor sdeof marijuanawere
reversed for prosecutorid misconduct.  During
argument the DA had claimed there was exculpatory
evidencethe defense could haveintroduced. However,
the DA knew the court had excluded the evidence.
The misconduct was not harmless under Chapman
because the court's falure to sustain defendant's
objections Ieft the jury with three fdse impressions.
That the prosecutor's statement was true; that defense
counsd was disingenuousfor having failed to introduce
exculpatory evidence; and that the burden had shifted
to the defense to disprove guilt. (1)

Ledie Greenbaum, P. v. Kent, #£022446,
Murder defendant held entitted to conduct credit
agang term of imprisonment. Pena Code section
2933.1, which limitsconduct creditsasagaing theterm
of imprisonment imposed upon persons convicted of
violent felonies, does not apply to sentences pursuant to
Pena Code section 190. Asan initiative measure, the
datute cannot be amended by legidative enactment
without voter gpprova. Thus, the limitation on credits
does not apply. (1)

Carl Hancock, P. v. Ewing, #D031878,
Staking conviction reversed for insufficient evidence
defendant's conduct caused subgtantial emotiond
distress. (1)

Marianne Harguindeguy, 1) P. v. Rivera,
#D030373, Persond infliction of great bodily injury
enhancement reversed because there was no testimony
presented as to who inflicted two of three blows. The
firs blow was by the co-defendant. (1) 2) P.v.
Mendoza, #E023002, Denia of " 1538.5 motion
reversed because of prolonged detention. (1)

Robison Harley, P. v. Smyth, #E£022648,
Conviction of possesson of methamphetaminefor sde,
reversed. Tria court erred in allowing police officer to
give "expert testimony" asto which of saverd persons
possessed the methamphetamine where dl  the
necessary factswere beforethejury, theissuewasone
of credibility, and no expert testimony was required.
)

Mark Hart, P. v. Figgers, #£022973, Trid
court erred in failing to inquire of defendant or counsdl
during Marsden hearing asto the circumstances giving
riseto defendant's alegations. Remanded for trid court
to fully inquire into defendant's reasons and then to
exerciseitsdiscretion; if trid court finds defendant has
presented colorable dlam of ineffective assstance, then
tria court must gppoint new counsd for motion for new
trial. AG had argued that error was harmless because

trid counsel was not ineffective a trid. (1)
(Continued on Page 22)
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Louis Hiken and Allen Hopper, In re
Michad P. Robles (related apped #G022978),
Superior Court Judge Nancy Stock granted appellant's
habeaswrit which dleged IAC for falureto fully advise
defendant about a legd defense in a case where
defendant ultimately received Three Strikeslifetermfor
attempting to purchase cocaine (substancewasredly a
macadamia nut) from undercover officer. Counsd's
failure to advise caused defendant to rgject a 9-year
plea offer because he thought he had a viable defense
to the evidence, (i.e., the evidence lacked required
corroboration since undercover copswere accomplices
subject to prosecution under PC * 1111). Counsd
falled to research the theory or she would have known
it had been the oppositein Cdiforniafor 30 years. The
court found that less than 30 minutes of routine
research would have revealed the theory to beinvaid
as a mater of law. Remedy was not specific
performance of theorigina 9-year dedl but reversal and
retrid. At resentencing, defendant (who origindly was
sentenced to 25 yearstolife) was sentenced to 5 years.

(1)

Michon Hinz, In _re Humberto B.
#D032115, Vehicle tampering count reversed because
itisaLlO of vehicular burglary. (A)

Marvin Hendrix, P. v. Gewarges,
#D030963, One count of forgery reversed for
insufficient evidence. (A)

Patrick Hennessey, 1) P. v. Baca
#E021093, First degree murder conviction reversed
because tria counsd was ineffective. During direct
testimony of defendant tid attorney questioned the
defendant about nine convictions for an offense which
was inadmissble to impeach. Also questioned
defendant re arrests, which were also inadmissible. In
addition, trid counsd madesmilar error during crossof

Handy Horiye, 1) P. v. Sowdl, #£023070,
Because murders were not committed for the benefit
of, a thedirection of, or in assodaionwith any criming
Sreet gang, there wasinsufficient evidencefor the gang
enhancements. (I) 2) P. v. Meza, #£021992, The
court held the evidence was inaufficient to sugtain a

main defense witness, when he dlowed the DA to
impeach the witnesss credibility with inadmissble
evidence. The ineffective assstance was prgudicia
because it damaged defendant's credibility in a case
where the evidence of guilt was not overwhelming. (1)
2) P. v. Hernandez, #E022127, Redtitution fine
imposed pursuant to PC * 120245 for crimes
committed prior to the section's enactment date
ordered dtricken as ex post facto law. (I) 3) P. v.
Martinez, #E023302, Concurrent terms for
misdemeanor prowling and peeking ordered stayed
under PC " 654 where the offenses were the basisfor
a conviction of gaking, for which defendant was
separately sentenced. (1)  4) P. v. Johnson,
#D030956, Trid court erred in sentencing defendant to
two consecutive lifetermsunder PC * 667.61 because
both sex offenses were committed againgt a single
victim on a sngle occason within the meaning of *
667.61, subd. (g). (1)

Julie Sullwold Hernandez, P. v. Sandles,
#E021857, Evidence of appellant's mere presence on
the floor of a minor's bedroom was insufficient for
conviction of attempted lewd and lascivious conduct.

()

Donal Hill, 1) P. v. Miller, #D032294,
Reversd " 1538.5. Patdown search not saved by
government arguing for firsd time on apped that
patdown was a search incident to an arrest. Inevitable
discovery doctrine dso not available because athough
defendant was committing amisdemeanor, no evidence
that cops would have arrested her (and then patdown
and discovery of drugs) rather than "cite and release.”
() 2) P.v. McGinley, #£023165, Court of Appeal
ordered premeditated attempted murder reduced to
attempted murder without premeditation. (1)

murder conviction based on a provocative-act murder
theory and reversed count 1l. The court issued a
modified opinion after a petition for rehearing wasfiled
based on the Supreme Court's recent decision in
Birkett. Thecourt modified thedirect victim restitution
and ordered the full amount to the direct victim rather
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than a portion to the direct victim and a portion to
Workman's Comp. (1)

Robert Howell, 1) P. v. Can, #D029719,
The court abused its discretion under EC * 352 in
admitting the totdity of the violence evidence
"presented with virtualy no redtriction on its scope'’.
The danger of undue prgudice from the "cumulative
parade of horrible acts and attitudes attributed to
defendant by the prosecution witnesses was morethan
Subgtantid; it was overwheming." Reversed and
remanded for new trid. (1) 2) P.v. Wakins,
#E021903, Multi-count conviction of lewd act with a
minor, resulting in 22-year prison term, reversed in full
for trid atorney'slIAC infailing to object to testimony
of prosecution expert on Child Sexua Abuse
Accommodation Syndrome thet exceeded the proper
bounds of expert testimony. (I) 3) P. v. Calin,
#D026743, Convictions for conspiracy to commit
murder and attempted murder reversed for insufficient
evidence. Evidence defendant knew the perpetrators,
that defendant was a cohort of two men who attacked
a different victim, plus the presentation of fase dibi
tesimony, was insufficient evidence defendant was
involved in the conspiracy to murder or atempt to
murder the wife of one of the co-defendants. (1) 4) P.
v. Orosco, #E021919, Direct victim restitution order
reduced to eliminate $352 for meds and $750 for
mileage incurred by victim's mother to attend trid as
these were not direct economic losses caused by
defendant's crimina conduct within the meaning of the
datute. (1)

George Hunlock, Jr., P. v. Blount,
#D031944, Where defendant convicted of both
robbery and petty theft with a prior, the latter
conviction, which isa L10O of the first, was reversed.
The Court of Apped dso ordered the trid court to
grike the prison prior enhancement rather than
imposng & saying the 1 year term. (A)

AnnaJauregui, 1) P. v. Moreau, #£025279,
Petition for Writ of Habeas Corpus sought, in lieu of
AOB process due to time urgency, and granted.
COA heldtria court waswithout jurisdictionto revoke

petitioner's probation the day after probation ended.

The question was when does probation end. Cases
have been unclear. Here, probation began on
December 7, 1995 to run for threeyears. COA held it
expired at the end of theday of December 6, 1998. 2)
In re Nicholas E., #D032408, Maximum confinement
order is reversed and matter remanded for the tria

court to declare the offense to be a misdemeanor or
fony per W&I * 702. 3) InreDavid A., #E024637,
Case remanded for juvenile court to exercise its
discretion to declare the unlawful teking & driving
offense to be ether afdony or misdemeanor pursuant
to W&I * 702. (ADI)

Susan Joehnk, P. v. Reyna, #E023382,
Judgment reversed. The court found insufficient
evidence to convict appellant of manufacturing meth.
Appelant wasin the warehouse about 5 minutes before
police arrived and was under the influence. Appdlant
was a vistor on the premises and mere presence and
being under the influence isinsufficient to support that
she aided and abetted the manufacturing. (A)

Rebecca Jones, P. v. Samoyoa, #G023709,
Assault conviction based on same course of conduct as
burglary conviction, and thus should be stayed pursuant
to PC " 654. (A)

Sharon Jones, P. v. Hatmaker, #G021861,
One of tvo robbery convictions reversed because
multiple convictions cannot arise from theft againgt one
victimin sngleincident even though multipleitemswere
taken. (1)

Ivy Kessel, P. v. Acosta, #E024275,
Correction of cdculation of presentence custody
credits: 226 days added. (1)

Nancy King, P. v. Lopez, #D031148,
Sentence vacated and case remanded to tria court
because of invalid juvenile strike prior. (1)

Danid Koryn, P. v. Amico, #D029111,

Nineteen counts ordered stayed rather than served
(Continued on Page 24)
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concurrently pursuant to PC * 654. (A)

David Lampkin, P. v. Foster, #£023319,
Trid court erred in imposing concurrent terms for
possession of cocaine base for sale and possession of
the same cocaine base in jall; the latter was ordered
stayed pursuant to PC * 654. Trid court dsoerredin
imposing afull, consecutivetermin ancther caseaswell
asimposing three prison priorsin both cases. Court of
Apped ordered the consecutive term reduced to one-
third midterm and struck the duplicative priors. (A)

Michael Linfield, P. v. Hinojos, #G023988,
Reversng GBI enhancement (PC " 12202.7) on
grounds of insufficient evidence of persond infliction.
Appdlant and co-defendant carjacked victim, who
testified he was dragged to ground and kicked or hit
once in the head. The court distinguished "group
pummeing” exception from People v. Corona (1989)
213 Cd.App.3d 589, noting no evidence that more
than two people dragged victim to the ground and no
evidencethat morethan oneinflicted the blow. Credits
consequently modified from * 2933.1 creditsto * 4019
credits. (1)

Sally Lorang, P. v. Davidson, #D030655,
Trid court erred in ordering concurrent termsfor petty
theft with a prior and attempted auto burglary.
Judgment modified ordering astay. (A)

Gideon Margolis, 1) P. v. Payne,
#D031729, Presentence credit award corrected to add
37 days. Where the trid court never responded to
counsd's request to correct the credit award, the
matter was properly raised in the appdlate briefing. (1)
2) P. v. Campbdl, #D032071, One strike prior and
two prison priors reversed for falure to advise
defendant of conditutiond rights under Yurko;
remanded for retria onpriors. (1) 3) P. v.Equivd, et
d., #D031588, One-year wegpon use enhancement
(PC * 12022, subd. (b)) stricken because defendant's
knife use was an dement of defendant's substantive
offense: assault with a deadly weapon. (1)

Marilee Marshall, 1) P. v. Brinkman,
#E023086, Matter remanded to alow defendant to
admit or deny one of his prior strikes and prison prior.
() 2) P.v. Tripp, #£023521, Three prison priors
stricken because prior terms not separately served
sentences. (1)

Ellen Matsumoto, P. v. Hyun, #G024340,
Published. Reversd of carrying a concealed dirk or
dagger (PC " 12020, subd. (a)) based on defendant’s
possession of a bayonet. Court held the offense
required intent to use the item as a stabbing weapon,
and failure to indruct jurors on thisintent eement was
prgudicid. (A)

Martha McGill, 1) In re Marcus H.,
#D032545, Reversd of redtitution order. Trid court
erred in ordering redtitution for economic losses not
directly related to the offense for which the minor was
continued as a ward. A Havey waver of the
dismissed countsto which restitution would berel evant
doesnot alow the court to order restitution in excess of
its dtatutory authority. (1) 2) P. v. Gonzdez,
#D033003: During pending appeal, motion to trid
court granted, reducing restitution from $800 to
mandatory minimum of $200 where the court at
sentencing had actudly imposed no regtitution. (1)

Lynne McGinnis, 1) P. v. Swenson,
#G021934, Defendant could not be convicted under
both subdivisons (&) and (c) of PC * 442.75. Thetrue
findingon * 422.75(a) enhancement stricken. (A) 2)
P. v. Richad A., #E022914, Finding under *
1192.7(c)(23) that minor personaly used a deadly or
dangerous weapon reversed for insufficient evidence.
(A) 3) P.v.Gaylord, #£023382, Tria court erred in
imposing concurrent terms for manufacturing meth
(count one) and passession of precursor chemicaswith
the intent of manufacturing (count three).  Court
ordered abstract of judgment amended to stay count 3.

()

David McKinney, P. v. Smonton,
#D031727, Three assault with a firearm convictions



Appdlate Defenders Issues

Number 39, Spring 2000

from a drive-by shooting reversed because CALJC

Richard Miggins, P. v. Martinez, #£023675,
Remand for proper determination of sentencing credits
under Honea and Chew. (1)

Cindi Mishkin, P. v. Gillepie, #G022479,
Two counts of PC * 422 [terrorist threat] Stayed, as
these counts arose from the Single statement uttered by
gopdlant and did not conditute "acts of violence"
agang multiplevictims. (ADI)

Elizabeth Missakian, 1) P. v. Freese,
#D031628, Dissent by Justice McDondd, disagreeing
there was subgtantial evidence defendant violated
probation conditions by possessng methamphetamine.
Thisfollowsamigrid on the possesson charge where
jury deadlocked 10 to 2 infavor of acquitta. (1) 2) P.
v. Ancrum, #D032360, Reversed and remanded for
opportunity to move to withdraw the guilty plea with
new counsdl. After pleading guilty, appdlant desiredto
move to withdraw his plea based on dleged
misrepresentations of the public defender at thetime of
the plea. Because a conflict of interest thereby arose
and because counse declined to move to withdraw the
plea, new counsd was required to investigate and, if

necessary, bring the proper motion. (1)

David Morse, P. v. Williams, #E023648,
Robbery conviction stayed where defendant aso
convicted of kidnapping for purpose of robbery. (1)

Daniel Mrotek, P. v. Leon, #G022194,
Conviction reversed where trid court permitted
introduction of co-defendant's Tahl (quilty pleg) form
into evidence and where co- defendant did not testify a
trid. (A)

Eric Multhaup, P. v. Fletcher, #D029019,
Trid court erred in (1) imposing $10,000 fine (PC *
1202.4(b)) rather than $5,000 (GC " 13697) which
wasimposed infirg trid; (2) imposng direct restitution
and (3) ordering suspended parole fineswhere neither
fine was imposed after firgt trid. (1)

9.00 dlows conviction based on negligence. (1)

Gary Nelson, P. v. Miller, #D032074, 25
years to life strikes sentence remanded because of
invalid juvenile prior robbery that gppellant committed
before he was 16 years of age. (I)

Diane Nichaols, 1) P.v. Arida, #£024032,
Six year sentence affirmed in Peopl€'s apped dleging
tria court abused its discretion in not sentencing
defendant to 25 years to life. 2) P. v. Green,
#E023699, Concurrent two year sentence stayed per
PC " 654. 3) P. v. McGowan, #E024596,
Concurrent sentence on transportation stayed where
defendant convicted of and sentenced on possession.
(ADI)

Kenneth Noel, In re Juan Z., #D032623,
Conviction of PC " 415.5 subd. (a)(3) reversed onthe
basisit did not apply to appellant because at thetime of
the offense he was a registered student at the schoal.

V)

Shawn O'Laughlin, P. v. Romero,
#D032678, Reversed for new trid. Tria court erred
by condgruing appdlant's motion to discharge his
retained counsel as a Marsden motion. Court of
Apped concluded there was some basis in fact to
demondrate that appellant's concerns about his
counsdl's ability to provide competent representation
were genuine and that discharge would not have
interfered with theorderly processof justice. Reversa
therefore automatic.  Showing of prgudice not
required. (I)

Peggy O'Neill, Conservatorship of Barbara
G., #D(032588, Stipulated reversd of sterilization order
issued pursuant to Probate Code section 1958 where
parties agreed the petition for serilization should have
been sought under * 2357 as part of recommended
medica trestment, which doesnot involve an autometic
appedl, rather than under * 1958 as an exercise of
consarvatee's fundamentd right to procrestive choice,
which requiresan automatic apped (" 1962(b)). 2) P.
v. Jackson, #D033615, Administrative error by
Department of Corrections in cdculation of PC *
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1203.2a credits (probation revocation) corrected to
reflect tria court'sorder that sentence run concurrently

with sentence on subsequent offense (tota of 398 days
(Continued on Page 26)

credited). Apped dismissed upon obtaining
adminigrative rdief. 3) P. v. Amon, #D030972,
Appdlant'sconviction for voluntary mandaughter asan
aider and abettor reversed. The evidence faled to
support thetria court's premise that appellant belonged
to agang and thus, awegpon would likely beinvolved.
Degth was not anatural and probable consequence of
co-defendant's fidfight with the victim. (ADI)

Sylvia Paali, In re Megan C., #G024005,
Two teenage children with behaviord problems were
removed from the mother, but not placed with their
non-offending father because they did not like hishouse
rules and did not want to live with him.  The father
apped ed because he wanted his children placed with
him rather than in group homes. The Court of Apped
reversed and remanded with directions to place the
children with their father. The court reasoned that an
adolescent veto because a minor does not like a
parent's house rules is not clear and convincing
evidence of detriment. (1)

Sung Park, P. v. George P., #G023675,
Where an 11 year old was pulled out of class by an
officer in full uniform, taken to the police station, and
told he was neither free to terminate the interview nor
freeto leave, officers were required to give aMiranda
warning, though he was not informed he was under
arrest but was told hewas awitness. (A)

Benjamin Pavone, P. v. Mdia, #G023179,
Possesson of a gun while possessing a controlled
substance count stayed per * 654 because gun
enhancement also imposed on a different count. (A)

Scott Rand, P. v. Martinez, #D032175,
Appdlant was convicted after a jury trid of both
posesson for sde of methamphetamine and
possession of methamphetamine. At sentencing thetrid
court imposed sentences on both counts but stayed
execution on count two per * 654. Counsd argued

appdllant's conviction on count two should be reversed
becauseit isaLIO to count one. AG conceded and
COA ordered the conviction for count two sricken.

(A)

M egan Richard, P. v. Schaeffer, #D032455,
Recaving stolen property count gtricken where
appdlant convicted of burglary regarding this same

property. (A)

Megan Richmond, In re Michad S,
#G023205, Arson true finding reversed because
accomplice daements violatled minor's  Sixth
Amendment confrontation right under Lilly and Virgnia

(A)

JoAnne Roake, 1) P.v. Diaz, #£023795,
22-year sentence in guilty plea case vacated and
remanded because strikes were never admitted and
thus sentence was unauthorized. (1) 2) P. v.Ackles,
#D(032553, The serious/violent felon prior conviction
enhancement stricken per People v. Garcia (1999) 21
Cd .4th 1 and case remanded for resentencing for
determinate portion of sentence. (1)

Michelle Rogers, 1) P. v. Hernandez
#D032772, Two strikes sentence vacated and
remanded for resentencing in light of People v. Garcia,
where prior strike was ajuvenile unarmed robbery. 2)
P. v. Semmer, #E024650, Abstract of judgment
corrected to reflect adismissd, rather than a stay, of
the three prior prison term findings (* 667(b)(2)) and
redtitution fine of $1,600 reduced to Satutory minimum
because sentencing court did not oraly pronounce the
fine. (ADI)

LyndaRomero, P. v. Mondeck, #D029104,
Remanded and tria court ordered to stay the sentence
on ether count one (attempted voluntary mandaughter)
or count four (assault with a semiautomeatic firearm)
snce both convictions stem from the same conduct. (1)
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William Roth/Sharon Jones (for minor), In
re Tori J., #£023573, In a case in which a child was
placed with the previoudy noncustodia parent under
family maintenance services and the other parent
recelved reunification services, it was error & the 6-
month hearing to terminate supervision and award
custody to the noncustodid parent without a custody
hearing. (1)

Michael Satris, 1) P. v. PAmer, #£022373,
Consecutive life term for atempted murder ordered
sayed under PC " 654 where defendant was
Sseparately sentenced for conspiracy to commit murder.
Abstract corrected to reflect three terms improperly
listed aslife without possibility of parole were actudly
life with possibility of parole. (1) 2) P.v. Shipley,
#D033139, When review of records pursuant to
Pitchess v. Superior Court shows records have been
destroyed in conformance with police standard
practice, thetria court has aduty to pursue reasonable
inquiry into the nature of thisinformation by asking the
officer to testify asto his or her recollection. (1)

Steven Schorr, 1) P. v. Brown, #£022739,
Conviction for vehicle theft reversed because the trid
court faled to give the requested jury ingtruction on
mistake of fact. Dua conviction of burglary and receipt
of stolen property wasimproper, resulting in reversa of
RSP conviction. (1) 2) P.v. Alcda, #D031073,
Convictions for  kidngpping, robbery, fase
imprisonment reversed as LIO's of kidnapping for
robbery.  Kidnapping for robbery reversed for
insufficiency of the evidence, Snce movement was
merely incidental to the robbery. (1)

Wilson Schooley, Inre Will S., #D032189,
True findings that minor committed battery on peace
officer reversed because of insufficient evidence.
Remanded for trid court to enter findings that minor
committed only smple battery. (A)

Geor ge Schraer, P. v. Moord, #D029019,
Trid court erred by (1) increasing defendant's sentence
by one year after a successful apped; (2) imposing

$10,000 fine (PC * 1202.4(b)) rather than $5,000
(GC * 13697) which was imposed after first trid; (3)
Imposing direct restitution when none was imposed in
firgt trid, and (4) ordering suspended parole fineswhen
none imposed before. (1)

Richard Schwartzberg, P. v. Cooper,
#E£023583, 25 yearstolife Three Strikesconviction for
theft reversed because trid court improperly excluded
defense evidence which would have impeached
prosecution witnesses and corroborated the defense.

V)

Patricia Scott, P. v. Danowski, #£020701, In
published opinion court stays under PC " 654
consecutive attempted robbery and enhancements
totaling 35 years to life off 80 years to life Three
Strikes sentence. (1)

Terrence Scott, 1) P. v. Chrisiopher,
#E022935, Convictions reversed wherethetria court
improperly refused to consider defendant'smotionfor a
new trid under the mistaken belief IAC isnot aproper
ground for a new trid. (1) 2) P.v. Cadind,
#E023196, 28 years to life Three Strikes judgment
remanded for Marsden hearing wheretrid court erred
by not fully inquiring as to defendant's reasons for
seeking new counsd. (1)

Steven Seick, P. v. Younes, #D031556,
ADW conviction reversed following guilty pleabecause
of trid court's falure to commence competency
proceedings under PC " 1368; remanded for
proceedings under PC * 1368. (1)

Alisa Shorago, People v. McKinon,
#E021412, Court held sentence for a wegpon use
enhancement was unauthorized, remanding for
admission or denid of the enhancement, where the
transcript reveded appdlant did not admit the
enhancement in open court. (ADI)

Athena Shudde, 1) P. v. Moreno, #D031876,
Petition for writ of habeas corpus granted and
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defendant's sentence reduced one year because trial
counsdl was ineffective for failing to ascertain that two
prior prison term alegations condituted a single
sentence and for dlowing defendant to admit each asa
Corinne Shulman, 1) P. v. Wilson,
#E022922, Three pre-M artinez kidnapping convictions
reversed for insufficiency of asportation eement (60
feet). (1) 2) P.v. Baddenegro, #£023746, Sentence
reversed based on tria court's falure to reach
appellant's attack on his prior based on Boykin/Tahl
ground. Trid court erred based on Supreme Court's
opinionin People v. Allen(1999) 21 Cal.4th 424. (1)

Stuart Skelton, 1) P. v. Lara #E£021964,
Remanded for resentencing under Deloza because the
offenses - drug possession, under the influence, and
attempted burglary - were committed on the same
occasion; one-year prison prior stricken under Jones
because five-year prior was imposed on same
conviction. (1) 2) P. v. Pierson, #E023503,
Remanded under Deloza as to possession of stolen
property and possession of a controlled substance
because there was no evidence from which the trid
court could determine whether the offenses were
committed on the same occasion or arose from the
same set of operative facts. Trid court directed to
alow partiesto present additional evidenceasto when
gppellant came into possesson of the stamps and
methamphetamine. (FollowsPeople v. Hal (1998) 67
Cal.App.4th 128.) (1)

Carmela Smoncini, 1) In re Emilio H.,
#D031698, Gun use enhancements for subordinate
second degree robbery counts dricken from juvenile
court's calculation of maximum term of commitment to
CYA. 2) InreVictor M., #D032674, Termination of
parental rights of father reversed where juvenile court
faled to give him notice of dependency proceedings
nor opportunity to be heard. Although a paternity
judgment had been entered declaring father's paternity,
and despite his non-offending status, he was not
provided notice of the dependency petition, not offered
sarvices, not notified of the continued date of the *

John Steinberg, P. v. Glenn, #£023990,
Convictions for grand theft (PC * 487, subd. (a)) and

prior prison term. (1) 2) Three-year violent fdony
prison prior stricken because both instant offense and
prior offense were not violent. (1)
(Continued on Page 28)

366.26 hearing, and not represented by counsel at any
point prior to termination of parentd rights. 3) P. v.
Lucero, #£024681, Defendant was convicted of gross
vehicular mandaughter and admitted having suffered
two prior drunk driving convictions, aswell as causing
degth or injury to more than onevictim. Thetria court
observed hewasdigiblefor credits- unlimited by PC *
2933.1 - pursuant to People v. Heusen (1997) 57
Cal.App.4th 1380. However, the D.O.C. calculated
the defendant's release date applying the 15%
limitetions and informd attempts to correct the
improper limitation were unsuccessful. On apped, the
AG reluctantly agreed and the court directed that the
custody credits be recomputed. Section 2933.1
applies only to offenses which themsdves carry alife
sentence, not those which carry a life sentence only
because of the defendant's prior convictions. (ADI)

Laure Nelson Smith, P. v. Samperio,
#E022590, PC " 12022.1 enhancement stricken asthe
only primary offense for which defendant was found
guilty was smple possesson of methamphetamine, a
misdemeanor. (1)

Howard Specter, P. v. Nola, #£023316, AG
conceded that punishment on Count 1V, illegd disposal
of hazardous waste a an unauthorized point and
facility, had to be stayed pursuant to PC * 654 because
it involved the same hazardous waste in Count 111. (1)

David Stanley, P. v. Duke, #£021252, One-
year term for the PC * 667.5(b) enhancement stricken
because defendant did not admit, nor was there any
proof, that he served a prison term. However, People
may elect to retry the dlegation based on Monge.
Presentence credits ordered corrected to award
additional conduct credit. (1)

theft by caretaker froman eder (PC* 368, subd. (e)),
reversed. Trid court abused its discretion by refusing
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to permit bank tdller to tetify that when defendant
came into bank to cash checks drawn on victim's
account, teller told defendant she would have to cal
victim, defendant waited while she did so, and victim
okayed transaction. Téler's statements were not
hearsay because they were offered to show defendant
heard that the teller was going to call the victim, but did
not leave the bank. Defendant's state of mind and
ensuing conduct relevant to support defense hedid not
intend to defraud victim and to rebut victim's testimony
she did not consent to transaction. (1)

Jan Stiglitz, P. v. Mitleider, #D026743,
Conviction for solicitation to commit murder reversed
where trid court faled to require unanimity by
ingructing jury with CALJC No. 17.01. Since the
prosecution's theory was that defendant committed
three separate solicitations, the jury was required to
agreethat defendant committed the pecific solicitation
in order to support the conviction. (1)

Jeffrey StuetzzWaldemar Halka, P. v.
Lewis, #£021985, Sentence modified to reduce five
one-year prison enhancementsto threeand a16 month
arming enhancement to one year. (1)

Roberta Thyfault, 1) P. v. Mordes,
#E022127, Redtitution fine imposed pursuant to PC *
1202.45 for crimes committed prior to the section's
enactment date ordered stricken as ex post facto law.
(1) 2) P.v.O'Neal, #D031942, Parole revocation fine
imposed pursuant to PC * 1202.45 was gricken where
gppellant was sentenced to serve aterm of life without
possbility of parole. The AG conceded error per
People v. Oganesyan (1999) 70 Cal.App.4th 1178.
() 3) P.v.Blackburn, et d., #£021188, Defendants
contended on appeal that the trid court imposed an
excessve reditution fine by imposing both arestitution
fine and direct victim redtitution. "The Peopl€'s rather
anemic response is that defendants waved these
contentions by failing to object a sentencing.” Noting
that restitution issues mugt be carefully defined with
respect towhich verson of * 1202.4 governsthe case,
the court reduced the retitution fine to $10,000, but
declined to offset that amount by the victim restitution.

The court aso rejected the notion that ordering each
gopdlant to pay full victim redtitution resulted in unjust
enrichment, athough it did order the abstract modified
to note victim redtitution was "joint and severd.” The
court dismissed the waiver argument, stating it applies
only to discretionary sentencing choices, not excessve
retitution. (1)

Steven Torres, 1) P.v. Owen, #£022205,
Reversd due to insufficient evidence of ading and
abetting manufacture of methamphetamine. The court
found while defendat knew meth was being
manufactured, there was no evidence establishing
defendant intended to facilitate or encourage
menufecturing of the drug. (1) 2) P.v. Sayton,
#E023001, Published affirmance. People's apped.
Court of Apped affirmed thelower court'sdismissal of
the charges because gppd lant's Sxth Amendment right
to counsd was violaed when a police officer
interviewed appdlant regarding a burglary in San
Bernardino county whilegppelant wasinjail, following
arragnment and appointment of counsd, on acar-theft
charge n Riversde. The key to the stolen car was
takenintheburglary and the offenseswere "inextricably
intertwined.” Appelant's confesson to the burglary
was inadmissible and without defendant's confession
there was insufficient evidence to proceed on the
charges. Dissent by Jugtice Ramirez. (1)

Chris Truax, 1) P. v. Cancino, #E023758,
Peopl€'s apped from an order reducing afelony to a
misdemeanor pursuant to PC * 17 wasdismissed. The
Court of Apped reected the government's assertion
the appeal was authorized by PC " 1238, which
permits gpoped from an order setting asde the
accusatory pleading because an order reducing the
felony to a misdemeanor was not such an order. The
court also rejected assertion the gpped was from an
order affecting judgment per * 1238(a)(4), from an
order after judgment affecting substantia rights of the
People (PC * 1238(3)(5)), or from an order modifying
the verdict or finding, or from ajudgment dismissing or
terminating the action before the defendant had been
placed in jeopardy. Since none of the grounds
authorizing an gpped by the government gpplied, the
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appedl had to be dismissed. (I) 2) P. v. McCollum,
#D030537, Defendant improperly convicted of both
the greater offense of possesson of a controlled
substance for sale and the L10 of ssimple possesson,

the LIO was
(Continued on Page 30)

reversed. (1) 3) P. v. Hurtado, #D029586, Sexudly
Violent Predators Act held defective because trier of
fact not required to find defendant likely to engage in
"predatory™ behavior, though error hdd harmlessinthis
case. Published at 73 Cal. App.4th 1243. (1) 4) P.v.
Thammavong, #D031386, SV.P. commitment
reversed per Hurtado. (1) 5) P. v. Kéley,
#D030556, S.V.P. commitment reversed because the
court failed to ingtruct the jury it was necessary to find
defendant's behavior was "predatory.” (1)

Patricia Ulibarri, P. v. Schlote, #D032847,
Denid of motion to suppress, reversed. Officer
stopped a car without atail light. He had driver and
passenger (appellant) get out. Because the driver was
not licensed, the officer chose to impound the vehicle.
He retrieved passenger's purse and conducted a
purported inventory search, finding drugs. Becausethe
purpose for an inventory search could have been
achieved smply by giving appdlant her purse, no
inventory search was necessary, and the search was
unlawful. (1)

Jerome Wallingford, P. v. Phaymay,
#D(029826, Two of three conspiracy countsinvolving
assault with a firearm, assault with a semi-automatic
and assault with force likely to inflict GBI reversed
because the evidence established only one conspiracy.

(N

John Ward, 1) P. v. Dunagan, #E022730,
Evading an officer count stayed pursuant to * 654. (1)
2) P.v. Gavette, #D032888, Trid court erred in
relegating the calculations of dl credit spent in custody
(first sentencing to resentencing) to DOC. Remanded
for trid court to determine actuad days of custody and
to correct abstract. (I) 3) P. v. Cervantes,
#G022185, Two year enhancement for PC * 186.22,

subd. (b)(1) improperly imposed consecutive to
indeterminate life sentence ordered stricken. (1)

Paul Ward, 1) P. v. Obadike, #£022751, The
defendant’s conviction for felony sexud battery was
reduced to misdemeanor sexud battery because of
insufficent evidencethat the victim's skin wastouched.
() 2) InreDavid C., #5024227, Case remanded so
trial court could state on the record whether the
offenses in this juvenile case ae fdonies or
misdemeanors. (1)

Kyle Marie Wesendorf, P. v. Gordon,
#D032142, Convictionsfor grand theft, petty theft and
commercid burglary affirmed in part and reversed in
part. Appellant shoplifted clothing from adepartment
store. Court held that because petty theft isaL10 of
grand theft, the petty theft conviction must be reversed.

(1)

Jerry Whatley, 1) P. v. Landford,
#G020819, Trid court erroneoudy found defendant
committed a crime while reeased on bail, where
defendant was on bail for a federd crime. Section
12022.1(b) is redtricted to state crimes.  Two year
sentence vacated. (A) 2) P.v. Antillon, #G023988,
Reversng GBI enhancement (PC * 12202.7) on
grounds of insufficient evidence of persond infliction.
Appdlant and co-defendant carjacked victim, who
testified he was dragged to ground and kicked or hit
once in the head. The court distinguished "group
pummeing" exception from People v. Corona (1989)
213 Ca.App.3d 589, noting no evidence that more
than two people dragged victim to the ground and no
evidence that morethan oneinflicted the blow. Credits
consequently modified from * 2933.1 creditsto * 4019
credits. (I) 3) P.v. Arndt, #G021783, Published.
Two one-year enhancements under VC * 23182
[causng bodly inury to more than one victim
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enhancement] stayed per 654 where PC * 12022.7
[GBI enhancements] also imposed. (1)

Louis Wijsen, 1) P. v. Martinez, #G025645,
Fares motion to tria court, granted. (1) 2) P.v.
Luken, #D030395, Three Strikes sentence of 75 years
to life reversed and remanded for tria court to decide
whether to impose concurrent or consecutive sentences
on two counts. (1) 3) P.v. Winters, #£022446,
Murder defendant held entitted to conduct credit
agang term of imprisonment. Pena Code section
2933.1, which limits conduct credits as againg the

term of imprisonment
(Continued on back cover)
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imposed upon persons convicted of violent felonies, does
not apply to sentences pursuant to Pend Code section
190. As an initigtive measure, the statute cannot be
amended by legidative enactment without voter approval.
Thus, the limitation on credits does not apply. (1)

Louis Wijsen, 1) P. v. Martinez, #G025645,
Fares motion to trid court, granted. (1) 2) P. v. Luken,
#D030395, Three Strikes sentence of 75 years to life
reversed and remanded for trid court to decide whether
to impose concurrent or consecutive sentences on two
counts. (1) 3) P.v. Winters, #£022446, Murder
defendant held entitled to conduct credit againgt term of
imprisonment. Pend Code section 2933.1, which limits
conduct credits as agang the term of imprisonment
impaosed upon persons convicted of violent felonies, does
not apply to sentences pursuant to Pend Code section
190. As an initiative measure, the Statute cannot be
amended by legidative enactment without voter approva.
Thus, the limitation on credits does not gpply. (1)

Appellate Defenders, Inc.
233" A" Street, Suite 1200
San Diego, CA 92101-4010

George Winkel, Inre Shaman G., #E024661,
The court found the drug-related conditions of probation
unreasonably redtrictive because the minor's offense had
no connection with drug use and ordered the conditions
gricken. (A)

Sharon Wrubd, 1) P. v. Thompson,
#E022290, Trid court erred in imposing PC * 1202.45
suspended redtitution fine pending successful parole
because that section was enacted after the commission of
the defendant's crimes. (1) 2) P. v. Snow, #G022486,
Appdlant's admisson that he suffered a dtrike was
vacated based on Yurko error and the matter was
remanded for trid on the prior and resentencing. (1) 3)
P. v. Whitacre, #G023118, Assault with a deadly
weapon dayed pursuant PC * 654 because the assault
was incidenta to the attempted murder. (1)

Mary Woodward Wedls, P. v. Lindon

#D032317, Order to pay presentence tharion costs
stricken where probation denied. (A) %_S_NEES?;J ORG.
PAID
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